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COUNTERSTATENENT OF QUESTIONS PRESENTED 


1. Whether, under the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S.C. 601 et seg.), the Secretary of 
Agriculture is authorized to provide in milk marketing 


orders for the payment of a differential to nearby producers. 


2. Whether the Secretary's 1957 decision to provide 
for nearby differentials in the New York-New Jersey Milk 
Marketing Order has adequate record support. 
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BRIEF FOR THE APPELLEE 


1. Introduction 

Since 1938 the marketing of milk and milk products in 
New York City and certain suburban counties has been 
regulated under a milk marketing order promulgated by the 
Secretary of Agriculture pursuant to the Agricultural 
Marketing Agreement Act of 1937, 50 Stat. 246, as amended, 
7 U.S.C, 601 et seq. In 1957, the marketing area embraced 
by the order was extended to include additional portions of 


New York State as well as counties in Northern New Jersey. 


The order provides for the establishment of uniform minimun 
prices which handlers are obligated to pay producers for 
their milk. Under specified circumstances, however, certain 
producers are to receive additional differentials. This 

case is concerned with the validity of one of those differ- 
entials: a “nearby differential" paid to producers whose 

farms are situated within a specified proximity to the 
population center of the New York-New Jersey market. Appellants, 
Pennsylvania producers who, because of the location of their 
farms, are not eligible for "nearby differentials", seek to 
have that differential declared violative of the congressional 
enactment upon which it is based. Alternatively they argue 
that the Secretary's findings, upon which his judgment in 
favor of "nearby differential" payments was predicated, is 
“irrational” and without evidentiary support. The district 
court, on cross-motion for summary judgment, rejected each 

of those contentions. 


The Act and the milk marketing order here drawn in 


question comprise a portion of a complex scheme of regulation 


of the Gairy industry. In order that the correctness of the 
decision below may be evaluated fully, it is essential first 
to consider the unusual economic difficulties which beset 
that multi-billion dollar industry and then to examine the 
Statutory background of the Act and Marketing Order which 


attempt to relieve some of the worst of those difficulties. 


as 


2. Economic and regulatory background 
(a) The problems of the milk industry 


Peculiar and difficult problems beset the dairy 
industry. Fluid milk must be consumed relatively quickly 
after it is produced because it is naturally "a fertile 
field for the growth of Sectaxtest™ If it cannot be 
marketed quickly in fluid form, it must be "manufactured" 
into cheese, butter or other milk products which can be 
stored for considerable periods. Milk which must be man- 
ufactured is referred to in the trade as "surplus." 

Surplus milk commands a lower price on the market than 

fluid milk not because it is in any way inferior in quality, 
but because it must be manufactured into products which are 
in direct competition with similar items from across the 
nation, often made from milk 9f lower quality and in "low 
cost production areas far removed from metropolitan centers." 

It is, therefore, natural that every farmer would pre- 
fer to dispose of his milk for the higher value fluid uses. 
Unfortunately, this desire cannot be fulfilled. First, the 
daily demand for fluid milk varies considerably. If the milk 


1/ United States v. Rock Royal Co-op., 307 U.S. 533, 549. 
2/ Id., at p. 550. | 


companies are to meet this varying demand, reserve supplies 
of milk of a quality suitable for human consumption must 
always be available. The portion of this necessary reserve 
not actually needed and used in fluid form is, of course, 
"surplus." Secondly, dairy cows produce more milk in the 
gpring (the “flush” season) than they do in the fall. Dairy 
herds sufficient to produce a supply of milk adequate for 
consumer needs in the fgl] produce a superabundance in the 


Spring. Thus, the very maintenance of adequate seisee Y of 


milk inevitably brings with it the problem of surplus. 


(b) Regulation under the Agricultural 
Marketing Agreement Act of 1937 


In the early 1930's, the availability of large quantities 
of surplus milk had a disastrous effect upon the nation's 
dairy farmers. In the five-year period ending December 31, 
1933, the wholesale price of milk sold by farmers fell fifty 
percent, although, at the same time, milk companies were still 
able to make a net profit on their investment in excess of 


25 per cent. Extreme cut-throat competition for the more 


"~nder the best practical adjustment of supply to demand the 
try must carry a surplus of about 20 percent, because milk, 

an essential food, must be available as demanded by consumers 
every day in the year, and demand and supply vary from day to 
Gay and according to the season; but milk is perishable and can- 
not be stored. Close adjustment of supply to demand is hindered 
by several factors difficult to control * * *." Nebbia v. 
New York, 291 U.S. 502, 517. 


4/ For a detailed discussion by the Supreme Court of the factors 
which make regulation of the milk industry a necessity see Nebbia 
v. New York, 291 U.S. 502, 516-518, and United States v. Rock 


Royal fal Co-op, 307 U.S. 533, 550. 
House of Bevreeen eo Ss Concurrent Resolution No. 32, 73d 


ng., 2d Sess., May 14, 1934, directing the Federal Trade 
Commission to investigate the dairy industry. 


lucrative fluid milk market engendered business practices which 


jeopardized "the quality and in the end the quantity" of 
the vital fluid milk supply. 

T> deal with this problem, one which cooperatives and 
state regulatory agencies had been unable to solve, Congress 
entered the field - first under the Agricultural Adjustment 
Act Amendments of 1935, Section 5 (49 Stat. 753), and then 
under the Agricultural Marketing Agreement Act of: 1937, 50 
Stat. 246, which, as amended, is now 7 U.S.C. 601, et seq. 
That Act establishes a system for regulating the marketing 
of certain agricultural commodities, including mile, insofar 
as they are in the current of, or affect, inter-state or 
foreign commerce. Its express purpose is to promote and main- 
tain such orderly marketing conditions "as will establish as the 
prices to farmers, parity prices * * *" and as will avoid 
unreasonable fluctuations in supplies and prices. 7 U.S.C. 
602. 


6/ United States v. Rock Royal Co-op, 307 U.S. 533, 550. 


The regulatory plan of the statute, described and held 
constitutional in United States v. Rock Royal Co-op., 307 
U.S. 533, and H.P. Hood & Sons v. United States, 307 U.S. 
588, authorizes the Secretary of Agriculture to issue regional 
marketing orders, each order being specially adapted to the 
conditions of the area in which it is to be effective. 

7 U.S.C. 608¢(5), (11). ‘The basic function of the orders 

is to eStablish minimum use prices and to assure the payment 
of uniform minimim prices to farmers by "handlers," a term 
defined to include "processors, associations of producers, 
and others engaged in the handling of * * *" the commodity 
or product. 

To this end, Section 8c(5), 7 U.S.C. 608c(5), provides 
that a milk order shall contain one or more of certain terms 
and conditions specified in the section. These include, 
inter alia, (1) the classifying of milk in accordance with 


its utilization; (2) the fixing, or providing a method for 
the fixing of minimum uniform prices for each use classifica- 
tion which all handlers shall pay; (3) the payment of 


uniform prices to producers irrespective of the ultimate use 
of their milk; subject only to specified differentials and 
(4) the adjustment of the payments by handlers in order that 
the total sum paid by the handler for milk purchased by him 
shall not be less than the value of the milk at the use 


Pye 


classification prices. The Section also stipulates that 
there are to be no terms and conditions other than those 
therein described "except as provided in subsection (7)." 
In this connection Subsection (7)(D) authorizes the in- 
clusion of such auxiliary provisions as are "incidental 

to and not inconsistent with, the terms and conditions 
specified in subsections (5)-(7) of this section and neces- 


Sary to effectuate the other. provisions of such order.” 


3. Milk Marketing Order No. 2. 


The New York-New Jersey Milk Marketing Order (formerly 
Order No. 27 (7 C.F.R. 927.1 et seg.), now Order No. 2. 
(7 C.F.R. 1002.1 et seg.) was promulgated by the Secretary 
of Agriculture in 1938 to regulate the handling of milk 
in New York City and three suburban counties (Westchester, 
Nassau and Suffolk). 3 F.R. 1945, 1957, 2100, e102." In 
1957, the order was amended and the regulated marketing 
area extended to Northern New Jersey and certain additional 


¥ A general reorganization of chapter IX of Title 7 of the 
ode of Federal Regulations during 1961 resulted in the 
redesignation of most of the milk marketing orders. See 
Lehigh Valley Coop. v. United States, 370 U.S. 76, 78. 


8/ Order No. 2 is part of a joint federal-state program. 
It is complementary to the New York State Revised Official 
Order No. 126 and New Jersey Revised Official Order No. 57-3. 
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counties in New York. 22 F.R. 4643. The scheme of the order 
was examined by the Supreme Court in United States v. Rock 
Royal Co-op., supra, and several attacks upon its validity 
rejected. In the course of its opinion, the Court discussed 
the milk marketing problem in the area covered by the order, 
with particular reference to the profitability and perish- 
ability of fluid milk, the requirements for Sanitation, the 
Surplus which results during low consumption periods because 
of the amounts needed to fill demands during peak consumption 
periods, the use of surplus for cream, butter, cheese, milk 
powder and other relatively non-perishable products, the 
cut-throat competition, and the need for a fair division of 
the fluid milk market among producers. 

The order as it now stands (7 C.F.R. 1002.1 et seq.), 
establishes a marketwide pool and requires the classification, 
pooling and pricing of all milk delivered by "producers" or 
associations or producers to "pool plants." Pool plants are, 
in the main, those establishments which handle milk primarily 
for the marketing area defined in the order. The term 
"producer" is defined in general to include "any dairy farmer 


%, See also, Lehigh Valley Coop. v. United States, 370 U.S. 
6, 78-81. 


10/ The order provides for the designation as pool plants 
of such establishments for the receiving, handling, or pro- 
cessing of milk or milk products as meet the requirements 
specified. 7 C.F.R. 1002.24-1002.29. 


EY. ys 


who delivers pool milk * * * to a pool plant [or] a pool 
bulk tank unit * * #," 7 C.P.R. 1002.6. 

As a general rule “producers” do not distribute fluid 
milk or milk products to consumers or consumer outlets; 
that function is carried out by ‘handlers.” 7 C.F.R. 1002.7. 
The order recognizes, however, that producers may consider 
it advantageous to distribute milk directly without the 
intervention of a handler. Accordingly, it provides that 
the Market Administrator may designate qualifying handlers 
as "producer-handlers," and exempt them from the pricing 
requirements. For a handler to qualify as a "Droducer- 
handler" he may handle "no whole milk, fluid skim milk, or 
cream other than that derived from the milk production 
facilities" under his exclusive control; he may not be 
associated with the "control or management of the operation 
of another plant or another handler, nor [may] another 
handler [be] so associated with his operation"; and, the 
handler must "sell more than an average of 100 quarts per 
day of Class I-A milk to persons in the marketing area 
other than to other plants." 7 C.F.R. 1002.15(b). 

In recognition of the fact that the value of milk is 
dependent upon the use made of it, the milk received at 
pool plants is classified into three basic categories 


11/ 
according to its utilization: Class I (Fluid Milk), 


11/ Class I is further subdivided; Class I-A is fluid milk 
Consumed within the marketing area; 6lass I-B is fluid milk 
produced within the marketing area but neither processed nor 
consumed therein. 7 C.F.R. 1002.37(a) and (b). 
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Class II (cream), and Class III (Milk products, butter, 
cheese, etc.). 7 C.F.R. 1002.37. Pursuant to the order, 
the receiving pool plant handlers make monthly reports to 
the Market Administrator as to the quantity of milk purshased 
by them which falls into each of the use classes. 7 C.F.R. 
1002.50. The Administrator calculates the "minimum prices" 
for each use classification (7 C.F.R. 1002.40) and, from 
these prices, applied to the reported utilization of all 
handlers each month, he calculates a "uniform" or "blend" 
price (7 C.F.R. 1002.65, et seq.) which is the minimum that 
each pool plant handler must pay to his producers. 7 C.F.R. 
3008/70). 

The Market Administrator maintains a fund known as the 
"Producer Settlement Fund". 7 C.P.R. 1002.75, et seq. Each 
pool plant handler whose average uses place his milk ina 
higher return category than the average for the market must pay 
into the Producer Settlement Fund the amount by which the 


32/ The formula underlying the blend price has been described 
y this Court as follows: 

"The Market Administrator computes the value of milk 
used by each pool handler by multiplying the quantity of 
milk he uses in each class by the class price and adding the 
results. The values for all handlers are then combined into 
one total. That amount is decreased or increased by several 
subtractions or additions * * *, The result is divided by 
the total quantity of milk that is priced under the regulatory 
program. The figure thus obtained is the basic or uniform 
price which must be paid to producers for their milk." Grant 
v. Benson, 229 F. 2d 765, 767/(C.A.D.C.), certiorari denied, 
350 U.S. 1015. O7 App. D. Cc. 191 


use "value" of his milk exceeds the uniform price required to 
be paid the producers. Each handler whose use value of milk 
purchased is less than the uniform blend price required to be 
paid to the producers is entitled to withdraw the amount of 
the difference from the Producer Settlement Fund. 

Thus, while every producer receives a uniform minimum 
price for the milk he sells regardless of the use made of 
it by the particular pool plant handlers to whdém He selis, 
the handlers are required to pay varying amounts geared to 
the uses which they actually make of the milk. 7 C.F.R. 

97 App. D.C. 191 

1002.79 et seq.; Grant v. Benson, 229 F. 2d 765, 767/(C.A.D.C.). 

As noted, however, under the Agricultural Marketing 
Agreement Act the uniform minimum price may be subject to 
certain differentials, including "location" differentials, 
7 U.S.C. 608c(5)(A)and(B). The New York - New Jersey Order 
provides for three types of location differentials: 


transportation, direct delivery and nearby differentials. 


7 C.F.R. 1002.71. The transportation differential was 
promulgated in recognition of the fact that the value of 
milk is inextricably tied to the cost of hauling it to 
market. See 22 F.R. 4212. Hence, the market administrator 
has determined a freight zone for each pool plant in the 
marketing area. Class prices paid by handlers and uniform 
prices received by producers are plus or minus the specified 
differential. The 201-210 milk zone is utilized as the base 
zone; that is, no differential is paid for milk received in 
-ll - 


pool plants within that zone. A differential is paid, howe 
ever, for milk received in pool plants situated in zones 
more proximately located to the specified market centers and, 
the class and uniform price for milk received at more distant 
plants is reduced correspondingly, see 7 C.F.R. 1002.42. 
The direct delivery differential is, in general, a differential 
paid by handlers to producers who deliver milk directly to 
the handler's plant if that plant is located within 70 miles 
of the specified market centers. 7 C.F.R. 1002.71(c). It is 
intended to "reflect * # #factors other than those associated 
with varying transportation costs." 22 F.R. 4212. Appellants 
do not challenge the validity or reasonableness of these two 
location differentials; their challenge is directed to the 
"nearby differential” alone. 

"Nearby differentials" are adjustments "to the uniform 


price [paid] to producers located relatively near the metro- 


politan New York - New Jersey area, and which reflect factors 
other than the cost [of] transportation.” 22 F.R. 4212. 
Historically, "nearby producers have been able to get a price 
higher in relation to more distant producers than can be 
accounted for by the advantage in the cost of transportation 
to market." 22 F.R. 4213. This is largely because nearby 
producers have enjoyed a relatively more even seasonal 
production and a considerably higher percentage of fluid 
utilization. Hence, the object of the nearby differential 
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"4s to give the nearby producer a somewhat greater share 
of the high-priced Class I-A milk than he would obtain 
through marketwide pooling without such a differential, 
but a smaller share than he would be expected to obtain 
under an order with handler pools." 22 F.R. 4213-4214. 

Since the share of the fluid milk market which the 
nearby producer relinquishes depends not uppn the utiliza- 
tion of his milk alone, but upon the utilization of all 
milk in the market, the amount of the nearby differential 
is made dependent upbn marketwide utilization. 7 C.F.R. 
1002.71(b)(3). If marketwide utilization of milk for 
Class I purposes is high, the nearby producer has given up 
little by virtue of pooling. On the other hand, if fluid 
utilization is low, it is the nearby producer who is making 
the greater contribution of Class I milk to the pool. Hence, 
the differential g/ dependent upon marketwide utilization 
(not on the particular utilization made of the individual 
producers milk). It is highest when the marketwide percent 
of Class-I utilization to total utilization is less than 
45% and not provided for when it is 80% or more. Furthermore, 


13/ Under a marketing order providing for "handler pools" 
rather than "marketwide pools’, the utilization value of 

the milk disposed of by each handler is computed separately. 
The producer's minimum return is based on his own handler's 
average uses rather than the average uses of the market as 

a whole. This form of regulation does not involve a Bro- 
ducers Settlement Fund since the individual handler’s 
uniform minimum payments to his producers will coincide with 
the total utilization value of the milk received from them. 


ek ee 


Since location is the critical factor, the extent of the 
differential is, in addition, made dependent upon the 
proximity of the farm to specified utilization centers: 
farms located wthmthe 1-50 mile range receive the highest 
differential, those in the 111-120 mile range the lowest of 
farms qualifying at all for a nearby differential. Ibid. 
In order more precisely to reflect historical utilization, 
farms in specified counties are placed within zones not 
exactly reflective of their actual mileage from the basing 
points. 7 C.F.R. 1002.71(b)(4) and (5). 

While the New York marketing order has, since its 
inception in 1938, provided for what now are designated to 
be transportation, direct delivery and nearby differentials, 
the propriety of those adjustments was. reconsidered in 
1957 when the extension of the marketing area to embrace 
upstate New York and New Jersey was the subject of 
administrative inquiry, an inquiry initiated by public notice 
(21 F.R. 3537, 3799 and 22 F.R. 1219). Following the 
holding of public hearings at which considerable testimony 
was taken and an extensive record compiled (22 F.R. 4194), 
&@ recommended decision was issued (22 F.R. 3318) and time 


was given for the filing of exceptions. On June 14, 1957, 


the Secretary issued his findings and conclusions, which 
included location differentials as described above. 22 F.R. 
4194, 4212-4216. as required by the Act ( 7 U.S.C. 608¢(9)(B)) 


- 14 - 


a@ referendum was held among producers for the marketing area, 

as revised, which producers approved the amended order by more 

than the required two-thirds majority. Accordingly, the 

amended order was issued effective August 1, 1957. 22 F.R. 4643. 
4, This case. 


Appellants are Pennsylvania producers whose milk is marketed 


for the New York-New Jersey Marketing area. They are not, 
however, among the class of producers who qualify for nearby 
differentials, the sole differential which they challenge as 
ultra vires and unreasonable. As members of the Eastern Milk 
Producers Cooperative all..but one participated in the 1957 
hearings and opposed that differential. However, not until the 
filing of the present action in 1965 did they challenge the 
1957 promulgation. Moreover, at no time have they requested the 
Secretary of Agriculture to hold an amendatory hearing. 

On cross-motions for summary judgment the district court 
ruled in favor of the Secretary as follows (J. App. Ap. 58): 


# # *# I think the regulations are in accord with the 
basic statute. ‘They are in harmony with the basic 
statute. 

I think the record is very clear that the Secretary 
of Agriculture ran extensive hearings, in accordance 
with due process, and gave all interested parties a 
chance to be heard. I think the hearings extended 
over a year from the beginning until the final order 
was promulgated. Everyone had an opportunity to be 
heard and make their exceptions. 

eR 

THE COURT: I think there is ample evidence in the 
record on which the Secretary could act and I am not 
about to substitute my judgment on the evaluation of 
that evidence. I think that is his prerogative. He 
has been assigned the job by the Congress of writing this 
regulatory statute. I think we will all agree on the 
procedures of administrative law that I cannot substitute 


my judgment for his. 15 


STATUTES AND ADMINISTRATIVE PROMULGATIONS INVOLVED 


The pertinent portions of the Agricultural Marketing 
Agreement Act of 1937, 50 Stat. 246, as amended, 7 U.S.C. 601 
et seq., are set forth in the appendix to this brief. The 
New York - New Jersey Milk Marketing Order (Order No. 2), as 


well as the administrative announcements and findings issued 
prior to the adoption of that order, are reproduced in Volume B 
of the Joint Appendix. 


SUMMARY OF ARGUMENT 


Congress, desirous of eliminating cut-throat competition 
petween milk producers, enacted the Agricultural Marketing 
Agreement Act (50 Stat. 246, as amended, 7 U.S.C. 601 et seq.) 
and authorized the Secretary of Agriculture to promulgate milk 
marketing orders with the object, inter alia, of insuring that 
producers would receive uniform minimum prices for their milk 
regardless of the use made by the handlers of their particular 
production. 7 U.S.C. 608¢c(5). It recognized, however, that 
complete uniformity would itself be inequitable; accordingly, 
the Secretary was authorized to provide for the payment of 
differentials to producers where appropriate -- including a dif- 
ferential based on "the locations at which delivery of such milk 
is made." 7 U.S.C. 608c(5)(B)(c). 


Concluding that producers proximately located to the pop- 


ulation centers of the area embraced by the New York - New Jersey 
milk marketing order were equitably entitled to adjustments to 
the uniform prices they would otherwise receive, the Secretary 
provided for "nearby differentials" in that marketing order. 

7 C.F.R. 1002.71(b). ‘The appellants would have this Court hold 
that provision invalid arguing (1) that it violates the congres- 
sional enactment upon which it is based, and (2) that the Secre- 
tary's judgment to include nearby differentials in the New York - 
New Jersey order is without record support. 
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In Point I we show that the nearby differential is precisely 
the type of adjustment contemplated in 7 U.S.C. 608¢(5)(B)(c); 
it is an adjustment based on location, not on utilization. 
Moreover, it is consistent with the Secretary's long-standing 
construction of 7 U.S.C. 608¢(5)(B)(c) and it has been approved 
judicially and ratified by Congress. Finally, it is necessary 
to prevent discrimination against nearby producers who, without 
the differential, would be required to confer a substantial 


benefit upon non-nearby producers without receiving a quid pro 


quo. 

In Point II we show that the extensive record compiled 
during the 1957 promulgation hearing which resulted in an extension 
of the New York order to include additional portions of New York 
State as well as counties $n northern New Jersey amply justifies 
the Secretary's decision to provide for nearby differentials in 
the New York-New Jersey Milk Marketing Order. 


ARGUMENT 
THE ARGICULTURAL MARKETING AGREEMENT ACT PERMITS 
NEARBY DIFFERENTIALS WHERE APPROPRIATE; THE SECRETARY'S 
FINDING THAT THE INCLUSION OF NEARBY DIFFERENTIALS IN 
THE NEW YORK - NEW JERSEY MILK MARKETING ORDER IS HIS- 


TORICALLY AND ECONOMICALLY JUSTIFIED HAS SUBSTANTIAL 
RECORD SUPPORT 


INTRODUCTION 


As noted above, one of the fundamental objectives of the 
provisions of the Agricultural Adjustment Act relating to the 
marketing of milk is to insure that the producers will receive 
uniform minimm prices for their milk regardless of the use 
made by the handlers of their particular production. However, 
recognition of the fact that complete uniformity would lead to 
inequities, the Secretary has been authorized to allow “adjust—- 
ments for (a) volume, market, and production differentials 
customarily applied by the handlers subject to such order, 

(b) the grade or quality of the milk delivered, (c) the loca- 

tions at which delivery of such milk is made, and (d) a further 
adjustment, equitably to apportion the total value of the milk 
purchased by any handler, or by all handlers, among producers 

and associations of producers, on the basis of their marketing 

of milk during a representative period of time." ‘7 U.S.C. 608¢(5){B). 
This case is concerned with the third permissible group of adjust- 


ments -- location differentials. Acting in implementation of 


that provision the Secretary has provided for, and the affected 
producers have by referendum approved, three types of location 
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differentials with respect to production regulated under the 

New York - New Jersey Milk Marketing Order: transportation, 

direct delivery and nearby differentials. The challenge here 
is directed only to the last. 

At the outset it is appropriate to note that a regulatory 
scheme may be overturned only if it is “unreasonable and plainly 
inconsistent with" the statute it is designed to implement. 
Commissioner of Internal Revenue v. South Texas Lumber Co., 333 
U.S. 496, 501; accord, e.g., United States v. Shimer, 367 U.S. 
374, 381-383; Federal Housing Administration v._The Darlington, 
Inc., 358 U.S. 84, 90. This, we suggest, is particularly true 
of milk marketing orders promulgated pursuant to the Agricultural 
Marketing Agreement Act. For, as the Supreme Court noted in 
Stark v. Wickard, 321 U.S. 288, 310, the terms of such orders 
"are largely matters of administrative discretion * #* # [t echnical 
details of the milk business are left to the Secretary and his 
aides." Accordingly, wide discretion is vested in the Secretary 
to include, on the basis of evidence adduced at a public hearing, 
provisions that are found by him to be necessary, in the opera- 
tion of a mrketwide pool, to attain the slag rag goal. See, 

97 App. D.c. 191 
e.g., Grant v. Benson, 229 F. 2d 765, 769-772 AC.A.D.C.), certiorari 
denied, 350 U.S. 1015; Queensboro Farm Products v. Wickard, 137 
F. 2d 969, 974, ST7 (C.A. 2). It is the function of the Secre- 
tary, not the courts, to devise an appropriate method of classify- 


ing and pricing milk. wadd on Milk Co. v. Wickard, 140 F. 2d 
97, 101 (C.A, 2); Bailey Farm Da Co. v. Anderson, 157 F. 2d 87, 
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94 (C.A. 8), certiorari denied, 329 U.S. 788. 


It 4s in this setting that appellants' attacks must be 


viewed. As we show, nearby differentials are not "plainly 
inconsistent" with the statutory scheme; indeed,they are, as 
the amply supported findings of the Secretary reflect, ‘indis- 
pensable in the New York - New Jersey marketing area if the 
congressional objectives of stability and the elimination of 
cut-throat competition are to be realized. 


I 
THE "NEARBY DIFFERENTIAL" IS A REASONABLE ADJUSTMENT 
BASED UPON LOCATION AND AS SUCH IS AUTHORIZED EXPRESSLY 
BY 7 U.S.C. 608c¢(5)(B). 

It is common ground that the Agricultural Marketing Agree- 
ment Act permits adjustments to the uniform blend prices paid 
producers for the same quality milk. That is, though the elimina- 
tion of cut-throat competition and the equitable distribution of 
the market among all producers is the primary objective of the 
marketing order provisions of the Act, Congress recognized that 
absolute uniformity would itself create inequities. For the milk 
of certain producers is, by virtue of the producers' proximity 
to the utilization centers alone, of greater benefit to the market 
than the equivalent production of more distant producers. Hence, 
while providing "for the payment to all producers and associa- 
tions of producers delivering milk to all handlers of uniform 
prices for all milk so delivered, irrespective of the uses made 

= 91 = 


of such milk by the individual handler to whom it is delivered" 
(7 U.S.¢. 608¢(5)(B)(12)), Congress authorized adjustments to 


the uniform price, including an adjustment predicated upon 

"the locations at which delivery of such milk is mde." 7 U.S.C. 
608¢(5}(B)(c). We do not understand the appellants to take issue 
with the propriety of location differentials in general. Instead, 
they argue (1) that, although promulgated as adjustments based 
upon location, the nearby differential is in fact an unauthorized 
utilization differential, and (2) that, even if it is a location 
differential, it is rendered invalid by virtue of its arbitrary 
and discriminatory application. Neither contention is at all 
meritorious. 


A. The Nearby Differential Is an Adjustment Based 
Location. 


1. Authorization for the promulgation of location differen- 
tials had its inception in the 1935 amendments to the Agricultural 
Adjustment Act of 1933. See 49 Stat. 750, 753. By way of explana- 
tion, the Committee Reports state: 


The market differential is a differential which is 
given to the producer to compensate him for delivering 
his milk to a city mrket instead of to a country plant. 
These differentials vary with the markets and cannot be 
qualified as a "location" differential, because of the 
fact that location is usually determined on the distance 
from a primary market whereas market differentials are 
usually paid in secondary markets. ([H. Rept. No. 1241, 74th 
Cong., 1st Sess., p. 10; S. Rept. No. 1011, 74th Cong., lst 
Sess., p. 10.] 


From the foregoing we think it evident that Congress intended 
by location differentials to compensate producers for the added 
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value of their milk which is attributable to his "a4stance from 

a primary market." That, precisely, 1s the objective of the 
"nearby differential." A producer's eligibility for a nearby 
differential turns exclusively upon the distance of his farm from 
the marketing center of the area embraced within the New York - 
New Jersey Order. The 120-mile nearby differential area has been 
divided into eight zones : 1-50 miles, 51-60, 61-70, 71-80, 81-90, 
91-100, 101-110, and 111-120. The farther away the zone, the 

less the differential to which producers within that zone are 
entitled. There are two exceptions to the strict distance test. 
Farms in a limited number of counties have been placed within 
zones which do not reflect their actual distance from the basing 
points; but even here location is critical. 7 C.F.R. 1002.71(b)(4). 
And, producers who qualify geographically for nearby differentials 


lose that cyt hate if they deliver to plants outside of the 
4 


nearby area. 

Admittedly, the extent of the differe.vial is also made 
dependent upon the percentage of fluid utilization in the market 
area. But that fact, as we show, infra, m.@-27, does not convert 


ue There 18 an exception to this exclusion. Nearby producers 
Still will be eligible for differentials for deliveries made 
outside the geographical limits of the nearby area providing the 
delivery is made to a plant within the 140-mile zone or, if made 
to plants in specified counties, within the 150-mile zone. 

7 C.F.R. 1002.71( d).(5). 


the adjustment into a utilization differential. Utilization has 
an effect on the extent of the differential received by all of 
the producers in any particular zone, but it has no effect on 
eligibility. That determination, by the unqualified terms of 
the order, is based exclusively on location. 

There is no greater substance to the suggestion (App. Br. 
p. 31) that, even if it is a location differential, the nearby 
differential is not of the type contemplated by Congress. To be 


sure the Act speaks of adjustments for "the locations at which 


@livery of such milk is made” (7 U.S.C. 608c¢(5)(B)(c)) and the 


nearby differential, in terms, is keyed to the situs of produc- 
tion; however, in operation the order conforms strictly to the 
legislative directive. 

It was true in 1957, as it is today, that the delivery of 
milk is highly mechanized. No longer is it the responsibility 
of the producer first to place his milk in cans and then to 
transport the cans to the handler; no longer is delivery accom- 
plished at the handler's plant. Today, generally, the farmer 
simply pumps his milk from a storage tank on his farm into the 
handler's bulk tank truck where it is co-mingled with the milk 
of other producers and for all purposes enters the control of 
the handler. And, even as to those producers who still place 
their milk in cans, delivery, under their contracts with coopera- 
tives, is effected at the farm. In short, delivery, today, is 
accomplished not at the handler's plant as it was twenty years 
ago, but at the farm. See 22 F.R. 4213. Finally, any lingering 
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doubt as to whether the nearby differential is in fact dependent 
upon "the locations at which delivery of such milk is made" is 
certainly dispelled by 7 C.F.R. 1002.71(b)(5) which, generally, 
affords nearby producers a differential only if their production 
is "deliver[ed] to plants" within the nearby area. | 

2. The main thrust of appellants' argument represents an 
endeavor to demonstrate that nearby differentials are adjustments 
based not on location, but on use. In support of that contention 
they point to the fact that the amount of the differential is 
affected by the percentage of Class I utilization in the marketing 
area. The differential is highest when fluid utilization is lowest; 
as the percentage of Class I to Class II and III utilization 
inereases marketwide, the nearby differential decreases to the 
point that no nearby adjustment is paid when 80 percent or more 
of utilization is in Class I form. 7 C.F.R. 1002.71(3). Appellants, 
however, misunderstand the statutory prescription against giving 
consideration to the utilization factor in remunerating producers. 
The statute, preliminary to its authorizing adjustments, provides 
"for the payment to all producers * * # of uniform prices for all 


milk so delivered irrespective of the uses made of such milk by 
the individual handler." 7 U.S.C. 608¢c(5)(B)(1i), emphasis added. 


a 
Adoption of/utilization factor for purposes of computing the nearby 


differential in no way violates that mandate; no consideration is 
given to the utilization "by the individual handler" of a nearby 
producer's milk in determining the differential due him; all that 
is considered is the use made of all milk in the marketing area 
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by all participating handlers. In short, location, not utilization, 
Rey en criterion. 

Indeed, as promulgated in 1938, the order provided for 
adjustments in favor of milk produced near the market without 
regard to marketwide utilization. See 3 F.R. 1945, 2100. With 
the expansion in 1957 of the New York order to embrace the areas 
of New Jersey and upstate New York, the utilization factor was 
added. Having determined that producers nearby the market center 


should continue to receive a differential -- the reasonableness 


of this determination is demonstrated below (infra pp. 39-46)-- 


the Secretary was desirous of incorporating a safeguard for the 
protection of non-nearby producers. Nearby differentials were 
considered justified principally because nearby producers his- 
torically enjoyed a greater percentage of the marketwide Class 

I sales (hence they received more for their milk than did pro- 
ducers located more distant to the center of consumption); 
inclusion of their sales within the blend results, therefore, in 
an increase of the uniform price. The nearby differential is 
intended to compensate partially those producers for the added 
value they bring into the pool for the benefit, in the main, of 
non-nearby producers. However, the Secretary correctly realized 
that as Class I utilization increases marketwide the amount of 
penefit conferred upon the pool by nearby producers declines. 
Hence, he set the nearby differential at rates varying inversely 
with the percentage of Class I milk in the pool 
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Furthermore, an unlimited nearby differential not tied to 
utilization might encourage qualifying producers to increase 
production without regard to demand. The utilization factor 
protects non-nearby producers such as the appellants since 
it_operates as a limitation to the nearby differential, not as a 
factor of eligibility; plainly it does not violate any statu- 
tory admonition. 


THE SECRETARY'S CONTEMPORANEOUS CONSTRUCTION 
OF 7 U.S.C. aoect 2S) fe) AS PERMITTING NEARBY 
DIFFERENTIALS IS NOT ONLY ENTITLED TO GREAT | 
WEIGHT, IT HAS BEEN APPROVED JUDICIALLY AND 
RATIFIED BY CONGRESS 


1. 7 U.S.C. 608c(5)(B)(c) was first enacted in 1935 by 
amendment to the Agricultural Adjustment Act of 1933. See 49 
Stat. 753. Within three years, this milk marketing order was 


promigated. 3 F.R. 1945. Article VII, section 2 thereof pro- 


vided (3 F.R. 1949, emphasis added): 


Transportation and location differentials, --. 
The unirorm price shall be plus or minus the differential 
shown in column B of the schedule contained in section 3 
of article IV for the zone of the plant as established 


for the purposes of section 3 of article IV, plus 25 

cents in the case of plants located in the counties 

Tisted In para h 8 of section 1 of article VI. 
Article IV, Sec. 3 provided for a transportation differential 
equivalent in substance to that now provided for in 7 C.F.R. 1002.71(a). 
The underscored portion is the predecessor of both the present direct 
delivery and nearby differentials. Handlers were required to in- 
crease the blend price by 25 cents per hundredweight for producer 
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milk delivered to plants in the nearby New York and New Jersey 
counties, Litchfield County, Connecticut, Berkshire County, 
Massachusetts, and specified towns in Ulster County, New York. 
Twenty cents of that adjustment, the nearby differential por- 
tion, ultimately was paid out of the pool in recognition of the 
added value to the pool of the nearby milk. See Art. VI, sec. 
8, 3 F.R. 1949. While the operative factor for eligibility 
under the 1938 order was the location of the plant and under the 
1957 order it is the producer's location, as a practical matter 
both orders were timely endeavors to effectuate the statutory 


drective that location differentials be predicated on the place 


of delivery. As we show above (supra, p.24 ),in 1938 delivery 

was effected at the handler's plant; today it is accomplished at 
the farm itself. Thus, as the Secretary observed, to realize the 
1938 objective today -- the payment of a differential to nearby 
producers who "deliver" to nearby plants -- a change in terminology 
was required. See 22 F.R, 4213. But as a practical matter the 
beneficiaries of the nearby differential provided for both in the 
1938 and 1957 orders are one and the same -- producers who are 


located nearby the market center and who ervethat center. 


15/ It is interesting that although under the 1938 order the 
differential was keyed to the location of the plant at which 
delivery was made, the Market Administrator, in his annual re- 
ports for the New York Metropolitan Milk Marketing Area, listed 
the differential as "premiums to nearby producers." See, R. Ref. 
29. As a practical matter, because of the cumbersome method in 
which milk was transported (in cans which in turn were delivered 
to handlers) delivery could only be effected at a plant located 
reasonably close to the farm. 
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The New York Milk Marketing Order, notwithstanding its 
early vintage, was not the first to recognize the need for 
nearby differentials; such adjustmnt vere incorporated in the 
first Greater Boston Marketing Order promulgated on February 7, 
1936 -- less than six months after the enactment of the amend- 
ments to the Agricultural Adjustment Act which permitted adjust- 


ments for "the locations at which delivery of such milk is made.” 


See 2 F.R, 1331. In relevant part that order provided (2 F.R. 1333): 


SEC. 4. Location Differentials. -- The payments to be 
made to producers by handlers pursuant to paragraph 1 of 
section 1 of this article shall be subject to differentials 
as follows: 

1. With respect to milk delivered by a producer to a 
handler's plant located more than 4o miles from the State 
House in Boston, there shall be deducted an amount per 
hundredweight equal to the freight (considering 85 pounds 
of milk per can), according to the tariff currently 
approved by the Interstate Commerce Commission for the 
transportation, in carload lots of milk in 40-quart cans, 
to Sen from the zone of location of the handler's 
plant. 

2. With respect to milk delivered by a producer to a 
handler's plant, located not more than ho miles from the 
State House in Boston, there shail be added 18 cents per 
hundredweight. 

3. With respect to milk delivered by a producer whose 
farm is located more than 40 miles, but not more than 
80 miles, from the State House in Boston, there shall be 
added 23 cents per hundredweight. 

4, With respect to milk delivered by a producer whose 
farm is located not more than 40 miles from the State 
House in Boston, there shall be added 46 cents per hundred- 
weight unless such addition gives a result greater than 
$3.19, in which event there shall be added an amount which 
will give a result of $3.19. 


Paragraphs 1 and 2 are comparable to the transportation differ- 
ential provided for in 7 C.F.R. 1002.71(a); paragraphs 3 and 4 
are the equivalent of the nearby differentials provided for in 
7 C.F.R. 1002.71(b). 
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Indeed, the nearby differential provisions of the 1936 
Boston and 1957 New York-New Jersey orders are, in substance, 
identical in purpose and effect: (1) Both orders authorize 


payments to producers based sold@y upon the location of the 


producers farm, the only distinction being that under the 
Boston order there was but one basing point (the State House 
in Boston); the New York - New Jersey order has several basing 
points. (2) Under both orders the nearby differential payment 
is made out of the producer's pool and results in a reduction of 
the uniform blend price that would otherwise be paid to non- 
nearby producers. (3) Both orders divide the nearby area into 
zones with the producers stiuated in the closer zones being 
entitled to larger adjustments. The only differences in this 
connection (except, of course, the rates of payment) relate to the 
number of zones and the methods used in zoning producer farms. 
The Boston Order provided for two zones (0-40 miles and 40-80 
miles from the State House); the New York order provides for eight 
zones. In addition, under the New York order, farms in certain 
counties are placed within zones which do not reflect their actual 
mileage from a basing point. But the essential similarity remains; 
both orders establish zones and provide for differential payments 
which reflect the proximity of the zone to the basing point. 
(4) Finally, both orders employ a utilization factor with the 
object of reducing, or eliminating, the nearby differential when 
marketwide fluid utilization is high. Under the Boston Order 
the differential to producers whose farms were located in the 0-40 
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mile zone was to be "46 cents per hundredweight unless such 


addition gives a result greater than $3.19, in which event 

there shall be added an amount which will give a result of 
$3.19." 2 F.R. 1333. Under the New York Order, the rates of 
payment decrease as the percentage of mrketwide class L 
utilization increases; there is no nearby differential when 

80% or more of all utilization in the market is in fluid form. 
Both orders recognize that the benefit nearby producers confer 
upon the market, and in turn upon all producers servicing that 
market through a higher blend price, decreases as fluid utiliza- 
tion increases marketwide. 

Thus, dating almost to the very enactment of 7 U.S.C. 
608¢(5)(B)(c) the Secretary has construed that provision as 
permitting the very type of nearby differential which the 
appellants would have this Court declare unauthorized. It is, 
of course, axiomatic that such a long-standing contemporaneous 
administrative construction of the Section by the official 
charged with its administration is entitled to great weight. 
Federal Housing Administration v. The Darlington, Inc., 358 U.S. 
84, 90; Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 
315; United States v. American Trucking Associations, 310 U.S. 
534, 549. 

Finally, whileve think that 7 U.S.C. 608¢c(5)(B)(c) plainly 
permits differential payments to nearby producers, the authority 
to promulgate such differentials is certainly to be found in 
7 U.S.C. 608c(7)(D), which authorizes such other terms and 
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conditions in addition to those expressly stated as are “inci- 
dental to, and not inconsistent with the terms and conditions 
specified in subsections (5)-(7) * # #." That provision re- 
flects congressional recognition of the fact that in devising 
a particular form of regulation the Secretary must be afforded 
wide discretion. "A variety of plans * * * may well conform to 
the statutory standards. But the choice among permissive plans 
is necessarily the Secretary's; he is the agency entrusted by 


Congress to make the choice." Secretary of Agriculture v. Central 


Roig Co., 336 U.S. 604%, 614. See also Stark v. Wickard, 321 U.S. 


288, 210; Mitchell v. Budd, 350 U.S. 473, 480; Queensboro Farm 
Products v. Wickard, 137 F. 2d 969, 977 (C.A. 2). Even if the 
nearby differentials provided for in the 1957 New York and 1936 
Boston orders are not squarely authorized by 7 U.S.C. 608¢(5)(B)(c), 
they certainly are “incidental to, and not inconsistent with" 
that provision. 7 U.S.C. 608¢(7)(D). 

2. AS we have shown, the nearby differential provided for 
in the 1957 New York Order, in substance, is identical to a 
similar provision in the 1936 Boston Order -- both provisions 
were promulgated on the basis of the same statutory provision; 
both make the location of the producer's farm the critical 
eligibility requirement; both finance the differential out of 
the marketwide pool; and both very the differential with the 
marketwide value of all milk. This identity is of particular 
significance since the 1936 Boston order has received both 
judicial approval and congressional ratification. 
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a. The nearby differential provision of the 1936 Boston 


Order was the subject of judicial erutiny in Green Valley 
Creamery v. United States, 108 F. 2d 342 (C.A. 1), a suit 

by the United States seeking a mandatory injunction directing 
certain handlers in the Greater Boston Area to comply with the 
Marketing Order. "[TJhre provisions of the Order [were there] 
asserted to be unauthorized by the Act" (108 F. 2d at 344) -- 
the minimum pricing provision, the method of computing the blend 
or uniform price, and the nearby differential. Each assertion 
was rejected; the court's rationale as to the last being of 
particular relevance (108 F. 2d at 346): 


Appellants further challenge the validity of certain 
differentials provided for in Article VIII, Section 4, 
paragraphs 3 and 4, of the Order. The section is set 
forth in the footnote. It is argued that differentials 
based upon the location of the farms of producers are not 
authorized by Section 8c(5)(B)(11)(c) of the Act, which 
authorizes only differentials based upon "the locations at 
which delivery of such milk is made." There was evidence 
before the Secretary to the effect that similar differentials 
in favor of nearby farms had existed in the Boston market 
for many years. Various factors were mentioned as account- 
ing for this, including their greater accessibility to the 
market, and their greater dependability as sources of 
supply, because as experience showed, the nearby farms had 
a more uniform level of production throughout the year. 
These producers were also potential dealers, who might 
establish their own milk routes in competition with 
handlers in the Boston market, if prices were not accep- 
table. Whatever the explanation, this group of producers 
in fact commanded somewhat more favorable prices for their 
fluid milk as against producers more remotely located. The 
differentials now objected to were inserted in the Order so 
as not to disturb the status quo in this respect. Milk 
entering the Boston market from nearby farms is presumably 
delivered to handlers at points nearby the market; and 
thus, paragraphs 3 and 4 of Section 4, Article VIII my 
be said to prescribe differentials having relation to 
locations at which deliveries are made. This argument 


-33- 


need not be labored, however, for the differentials 

can readily be sustained under Section Se (5)(B) (14) (a) 

of the Act as market aifferentials which ha customarily 

been applied by handlers subject to the order. They are 

called “location differentials" in the Order, and so they 
are; dDut they are also customary market differentials 

based upon the location of farms nearby the market. 

To be sure, as the appellants here emphasize (App. Br. pp. 
57-61), the Pirst Circuit Suggested that the nearby differential 
provided for in the Boston order alternatively could be authorized 
as a "mrket" differential and questioned the complainants' standing. 
Bat it cannot be doubted that the court first faced up to the 
Same statutory attack made here and its reasoning, if not con- 
trolling, is highly persuasive. At the very least it buttresses 


the Secretary's similar construction of 7 U.S.C. 608¢(5)(B)(¢). 


b. Moreover, as the court in Green Valley properly observed 


(108 F. 2a 346), Congress too has approved of that construction. 
With the enactment of the Agricultural Marketing Agreement Act 
of 1937 -- which was a re-enactment (with some amendments and 
additions) of the Agricultural Adjustment Act of 1933, to which 
7 U.S.C. 608c had been added in 1935 (495 Stat. 753) -- Congress 
expressly "ratified, legalized and confirmed" existing milk 
marketing orders (50 Stat. 249): 

Nothing in this Act shall be construed as invalidating 
any marketing agreement, license, or order, or any regula- 
tion relating to, or any provision of, or any act of the 
Secretary of Agriculture in connection with any such 


agreement, license, or order which has been executed, 
issued, approved or done under the Agricultural Adjust- 


ment Act, or any amendment thereof, but such marketing 

a ements, licenses, orders, re ons rovisions, and 

aa are Hereby expressly ratified, legalized and confirmed. 
phasis added. 
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The nearby differential provision considered in Green Valley 
was contained in the original Boston Order effective February 9, 
1936; as such it "expressly [was] ratified, legalized and con- 
firmed." 


C. THE DECISION TO PROVIDE A NEARBY DIFFERENTIAL 
WAS PREDICATED ON A REASONABLE EXERCISE OF ADMINISTRA - 
TIVE JUDGMENT: IN NO WISE ARE NON-NEARBY PRODUCERS 
ARBITRARILY DISCRIMINATED AGAINST 


The appellants' principal contention appears to be not that 


nearby differentials violate the statute, but that they result 


in an arbitrary and discriminatory benefit to nearby producers 
at the expense of non-nearby producers (App. Br. pp. 34, 42-46. 
In Point II (infra pp.36)we show that the Secretary's decision 
to continue nearby differentials in the New York milk marketing 
area is amply jusified by the facts adduced at the promulgation 
hearing. We show here that, assuming the propriety of those 
findings, nearby differentials in general are reasonable and in 
no wise discriminatory. To do this we need but look to the 
Secretary's rationale (22 F.R. 4213-4214): 


Historically, the percentage of the milk produced 
nearest to metropolitan New York-New Jersey which is 
used for fluid purposes is higher than the percentage of 
more distant production which is used in fluid form. 
Over 92 percent of the milk received in 1956 at pool plants 
within 125 miles was for fluid use. Nearby producers have 
peen able to get a price higher in relation to more distant 
producers than can be accounted for by the advantage in the 
cost of transportation to market. When milk is pooled on 
a marketwide basis, the nearby producer is paid on the basis 
of the average utilization of all milk in the milkshed rather 
than according to the utilization of his milk. Together with 
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equalization, however, he obtains the benefit of an estab- 
lished Class I price which may be higher than in the absence 
of regulation, and is protected to some extent from the loss 
of a market because of competition of cheap milk from more 
aistant sources. The distant producer also benefits from 

an established Class I price, and in addition gains a larger 
share of the fluid market than is likely without equalization. 


In order to provide benefits of more nearly equal value 
poth to nearby and distant producers, some form of special 
location differential is needed, the effect of which is to 
give the nearby producer a somewhat greater share of the 
high-priced Class I-A milk than he would obtain through 
marketwide pooling without such a differential, put a smaller 
share than he would be expected to obtain under an order with 
handier pools. 

The Secretary's judgment to provide for nearby differentials 
in the 1936 Boston Order was predicated on very similar findings; 
findings which in the First Circuit's view established the reason- 
ableness of that location differential. Green Valley Creame Vv. 
United States, 108 F. 2d 342, 346. 

Plainly, therefore, if the Secretary's findings have sub- 
stantial evidentiary support it is frivolous to suggest, as do 
the appellants (App. Br. p. 42), that "this nearby differential 
4s devoid of any element of service or value and the appellee has 
suggested none;" that non-nearby producers are required to relin- 


quish, in favor of nearby producers, higher blend prices without 


receiving a guid pro quo (App. Br. pp. 420-46). Nearby producers 


are afforded a differential for the very reason that their partici- 
pation in the pool inures to their detriment while benefiting non- 
nearby producers who thereby enjoy 2 blend price that is computed 
on the basis of a highcr fluid utilization. The differential 


represents an endeavor equitably to temper the economic advantage 
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relinquished by nearby producers under regulation; it is designed 
to insure that regulation will not unreasonably discriminate against 
nearby producers. 

Finally, it is, we submit, not without significance that 
the amici priefs filed by interested associations -- the memberships 
of which are composed of both nearby and non-nearby producers -- 
favor the differential. The appellants attempt to discount that 
fact by suggesting that it is only "the small and active minority 
who propose to keep on exacting such differential payments from 
their fellow producers, preferably with as little publicity as 
possible" (App. Br. p. 40), who are in fact being represented. By 
way of response, we need but refer to these briefs face 
Neither endeavors to obscure the fact that the ma jority of their 
wspective memberships do not enjoy nearby differentials; yet they 


knowingly argue in favor of ypose adjustments out of economic 


self-interest, not altruism. Plainly, non-nearby producers 
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18 the prief amicus filed on behalf of the New England Milk 
Producers! Asséc., Connecticut Milk Producers Assoc., Local Datry- 
ment's Cooperative Assoc., and the Producers Dairy Company, and 
the brief presenting the views of the Dairymen's League Coopera- 
tive Assoc. and the United Milk Producers Cooperative Assoc. of 
New Jersey. 


17/ See, for example, p. 5 of the Brief for the New England Milk 
Producers! et al: 


Farmers in nearby areas could establish their own milk 
routes or dairy stores for the sale of their milk in competi- 
tion with established handlers. To the extent that nearby 
farmers do establish their own milk routes or dairy stores 
for the sale of their own production, the sales of Class I 
milk which they make, are not included in the determination 
of the blended price to be paid to producers. To this extent 
(Cont 'd) 
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18/ 
receive a quid pro quo. 


—_—_————— 


17/ (Cont'd) 


the blended price paid to the non nearby producer is 
diminished. It is to the advantage of the non nearby 
producer to have included within the pool the maximum 
quantity of Class I sales. Any exclusion of Class I sales 
in the market area operetes to a disadvantage of the non 
nearby producer. 


Producer-handlers -- producers who distribute only their 
own production -- are not subject to pricing regulation under 
the New York order (see supre, p.9 ). Accordingly, non-nearby 
producers have a direct Thtersse in inducing nearby producers, 
who enjoy 2 higher Class I utilization, to elect to remain regulated. 
See Green Valley Creamery v. United States, 108 F. 2a 342, ‘846.(G-A. 1). 


18/ Appellants concluding argument -- that nearby differentials 
constitute trede barriers similar to the compensatory payment 
scheme declared violative of 7 U.S.C. 608c(5)(G) in Lehigh Valley 
Cooperative v. United States, 370 U.S. 76, -- is equally baseless. 
Olved the validity of the Secretary's conditioning the 
sate the New York - New Jersey marketing area of milk produced 
outside of that milkshed by requiring non-pool handlers to pay a 
compensatory payment. Payment was a condition precedent to the 
sale of fluid milk in the New York - New Jersey milkshed. The 
nearby differential in no wise restricts the marketing of milk 
produced anywhere. Indeed, it encourages non-nearby producers t 
stimulate a higher Class I utilization, for the higher that 
utilization mrketwide, the lower the nearby differential. 


a 
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THE RECORD AMPLY JUSTIFIES THE INCLUSION OF 

NEARBY DIFFERENTIALS IN THE NEW YORK-NEW JERSEY 

MILK MARKETING ORDER. 

7 U.S.C. 608c(4) provides that "after such notice 

and opportunity for hearing, the Secretary of Agriculture 
shall issue an order if he finds, and sets forth in such 
order, upon the evidence introduced at such hearing, * * * 
that the issuance of such order and all of the terms and 
conditions thereof will tend to effectuate the declared policy 
of" the Act. If his conclusions are authorized by law and 
his findings supported by substantial evidence the Secretary's 
determination must stand. United States v. Lewes Dairy, 
Inc., 337 F. 2d 827 (C.A. 4), certiorari denied, 379 U.S. 1000; 
Freeman v. Hygeia Dairy Co., 326 F. 2d 271 (C.A. 5); New York 
State Guernsey Breeders! Co-op. v. Wickard, 141 F. 2d 805 
(C.A. 2), certiorari denied, 323 U.S. 725. In Point I (supra, 
pp.21-38)we demonstrated that the Secretary has the statutory 


authority to provide for nearby differentials. We now show 


that his finding that in 1957 such differentials were 
appropriate in the New York-New Jersey Milk Marketing Order 
has substantial record support. 

On May 25, 1956, the Secretary first announced that a 
promulgation hearing would be held (21 F.R. 3537). The 
hearing commenced on June 18, 1956 and, after 102 days of 
testimony, the compilation of a 15,617 page record and the 
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receipt of 217 exhibits, was brought to & close on March 29, 

1957 (R. Ref. 6, p. 2). The decision to continue nearby 
differentials, the zones and rates of payment, and the formula 
which adjusts the differential to market-wide utilization, were 
the product of considerable consideration. After the Secretary's 
decision was issued, it was approved by more than two-thirds 

of the producers voting in the referendum. On several 

occasions since 1957, minor changes have been made to the 

nearby differential provision at the suggestion of both producers 
and handlers; at no time, however, has it peen suggested 

that the differential be deleted. If the appellants are of the 
view that the economic situation has now changed to the point 
where it is no longer appropriate to afford nearby producers 2. 
differential, it is open to them to request an amendatory hearing. 
Having failed first to seek administrative redress we do not 
think appellants may now be heard to complain. In any event, 
since the nearby differential is certainly jastified by the 1957 
administrative record, they have no complaint. 

It is, by stipulation, agreed that the portions of that 
record vhich bear at all on the nearby differential issue have 
been collected in the two volume compilation certified in the 
court below and included in the record on appeal. Eight 


persons testified with regard to nearb differentials and, with 
2 


the exception of two lay witnesses, all favored their retention. 


Messrs. Steck and Wright, R. Ref. 22 and 26. 
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Profs. Johnson and Spencer, Drs. Westcott and Young, and 

Messrs. Benham and Brown all urged that the differentials 

were economically justified and indispensable for the protection 
of nearby producers. As Dr. Johnson, Professor of Agricultural 
Economics at the University of Connecticut testified, nearby 
differentials were incorporated in this order in 1938 to continue, 
under regulation, the established practices of the cooperatives 
and larger handlers (R. Ref. 19, p. 308); the differential 

is essential in order to reflect the higher Class I utilization 
which nearby producers contribute to the pool (id. at p. 310); 
and New Jersey producers delivering to unregulated plants 
traditionally have enjoyed prices substantially higher than 

the blend prices during the pre-1957 period (id. at 309-310). 
Dr. Spencer, a Cornell University professor, agreed that nearby 


differentials were &onomically justified because of the "[mJore 


desirable seasonal pattern of production in the nearby area 


{and the] [g]reater convenience of nearby milk to dealers, 
4ncluding earlier arrival at city plants; more dependable delivery 
to the market with less risk of delay in transit; easier, more 
efficient supervision of farms and plants; [and] opportunity for 
direct delivery from farms to city plants, especially in tanks" 
(R. Ref. 27, pp- 15,002-15,003). Dr. Young, noting that "milk 
from nearby farms has historically been utilized primarily as 
Class I or fluid milk" (R. Ref. 23, p. 12,538) -- a representation 
which he documented with statistical evidence -- emphasized the 
need to protect the "legitimate interests" of nearby producers 
(4d. at 12, 541): 
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If these interests are not protected, then the 
nearby producers, through the equalization of sales 
process, will have their prices drastically reduced 
and the money which they have received will be taken 
from them and paid out to distant producers. 

Location differentials such as we have proposed 
are necessary to offset the heavy equalization payments 
so that there may be a distribution or the proceeds 
from the sales of fluid milk that will equitably protect 
the legitimate interest of all producers. 20/ 

Finally, Dr. Westcott, too, agreed that the extra 
value of nearby milk exceeded the savings in transportation 
alone (R. Ref. 21, p. 12,341); it is a supply of milk that 
handlers are desirous of obtaining for it is "generally 
speaking, fairly even * * «{Hoesn‘t build up and flood him 
when he doesn't want it * * * [and] is available to him when 
there are storms or difficult shipping problems. It is a 


supply of milk of good flavor * * * [and] of good color." 


Id. at 12,389. Accordingly, it was,to Dr. Westcott, "a foregone 


conclusion * * * that the milk from these nearby producers 

in New York state and in New Jersey and in Pennsylvania goes 
largely to fluid use." Id. at 12,374. That being the case, 
pooling plainly inures to the benefit of non-nearby producers, 
Id. at pp. 12,375, 12,391-12,393, 14,267-14,268. 

~~ See also the testimony of Mr. Stanley Benham who 
characterized the nearby differential as but "a partial 
compensation to the dairymen living in those nearby production 
areas for their loss of benefit from the very high fluid 
utilization on the milk produced on their farms, through 


equalization with the more distant dairymen * * *." R. Ref. 24, 
pp. 12,713-12,714. 
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Apart from the expert testimony, the record is replete 


with statistical support for the Secretary's determination in 


favor of nearby differentials. For example, there is evidence 
demonstrating that prior to the extension of the order in 1957 

the milk of New Jersey producers pooled under the New York order 
commanded a premium over and above the New York blend price -- 
between 1941 and 1945 the extra premium averaged nine cents 

per hundredweight, and, between 1946 and 1950, twenty-four per 
hundredweight, and, between 1951 and 1955, thirty-three cents 

per hundredweight. Those premiums over the blend prices were 

paid in addition to all other differentials (including 
transportation and location). R. Ref. 32, p. 3, table l. 

See also, R. Ref. 36. Moreover, milk produced in New Jersey 

but not priced under the New York order commanded even higher 
prices. In 1955 Grade "B" milk prices in all of New Jersey 
averaged approximately sixty-one cents higher than the 

New York blend price even after the allowance of both a transporta- 
tion differential (computed on the 61-70 mile zone) and the nearby 
differential (which, by virtue of the 1938 order, was then twenty- 
five cents per hundredweight). R. Ref. 33, p. 28. Further, the 
record reflects that between 1946 and 1955 in two representative 
New Jersey counties, Warren and Sussex, premiums were paid on 
nonregulated milk over and above the prices paid on regulated milk 
distributed under the New York order (R. Ref. 33 p. 7, table 5). 

A second study compared the difference in price between milk 


produced in certain other New Jersey counties but not priced under. 
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the New York order with the New York blend price (including all 
differentials); in all instances higher prices were paid for the 
New Jersey milk (R. Ref. 30, tables 20-23). 

With respect to Northern New York State (an area which 
also had not been regulated under the order until 1957), the 
record reveals that milk prices in the urban centers now 
enjoying differentials were consistently in excess of the blend 
price between 1948 and 1955 -- the difference ranged from a low 
of twenty-five cents per hundredweight to a high of forty-eight 
eents. R. Ref. 34, table 1; see also R. Ref. 35, tables 13 and 
15. 

Finally, in the New York milkshed nearby producers by far 
enjoyed a higher fluid utilization than didron=nearby producers. 
The following table, which is a composite of svatistical findings 


contained in two of the certified record references (R. Ref. 28 


and 29), clearly establishes that fact: 


Percentage of milk utilized as Class I in 
New York Market and in the 1-75 and 1-125 
mile area. 21/ 


Sources: Total market Class I percentage for years 1940- 
1949 calculated from Exhibit No. 13, Table 4, p. 23 and Table 7, 
pp. 28-30 (R. Ref. 28); for years 1950-1955, Exhibit No. 14, 
Annual Bulletin 1951 pp. 18 and 19, Annual Bulletin 1953, 
pp. 20 and 21, Annual Bulletin 1955 pp. 18 and 19 (R. Ref. 29). 


Class I percentage calculated for the 1-75 mile area 
and for the 1-125 mile area for the years 1940-1949, from 
Exhibit No. 13, Tables 63 and 64, pp. 83-90, (R. Ref. 28), and 
for the years 1952-1955, from Exhibit No. 14, Annual Bulletin 
1952 p. 13; Annual Bulletin 1953, p. 14, Annual Bulletin 1954, 
pp. 13 and 14, Annual Bulletin 1955, p. 14 (R. Ref. 29). 


1940 -1955 
Class I Percentage 


Mile Area Mile Area 
88.65 87.55 
90.64 88.69 
94.97 92.34 
97.53 94.73 
98.23 94.28 
97.63 94.64 
98.32 96.40 
97.34 96.88 
97.84 97.00 
94.89 94.78 
(data unavailable) 
(data unavailable) 
96.57 94.18 
94.96 94.39 
94.48 94.48 
93.58 92.51 


From the foregoing it is to be observed that milk produced 


in the entire State of New Jersey and that produced within a 
radius of 125 miles from New York City was used principally 

for fluid purposes prior to 1957; further, the production closest 
to metropolitan New York realized the greater share of the fluid 
market. Hence, the Secretary geared nearby differentials to a 


radial zoning scheme, with the more proximate producers 
enjoying the higher adjustment. And, lest a straight mileage 
basis exclude areas where producers traditionally have enjoyed 
high fluid utilization, he departed from the radial scheme 
and made producers within those areas as well eligible for 
nearby differentials. It might be that another plan would be 
as equitable, would work as well; but certainly that selected 


by the Secretary is reasonable and is predicated on findings 


that are amply supported by the administrative record. 


CONCLUSION 
For the foregoing reasons, we respectfully submit that 
the decision below should be affirmed. 
Respectfully submitted, 


JOHN W. DOUGLAS, 
Assistant Attorney General, 


DAVID G. BRESS, 
United States Attorney, 


ALAN S. ROSENTHAL, 
EDWARD BERLIN, 


Attorneys, 
artment of Justice, 
as ton Cs 0. 


NEIL BROOKS, 
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APPENDIX 


The Agricultural Marketing Agreement Act of 1937, 


50 Stat. 246, as amended, 7 U.S.C. 601, et seq., provides 
in pertinent part: 


Section 608c. Orders regulating handling of 
commodity -- Issuance by Secretary. 


(1) The Secretary of Agriculture shall, subject 
to the provisions of this section, issue, and from 
time to time amend, orders applicable to processors, 
associations of producers, and others engaged in the 
handling of any agricultural commodity or product 
thereof specified in subsection (2) of this section. 
Such persons are referred to in this chapter as 
"handlers." Such orders shall regulate, in the 
manner hereinafter in this section provided, only 
such handling of such agricultural commodity, or 
product thereof, as is in the current of interstate 
or foreign commerce, or which directly burdens, 
obstructs, or affects, interstate or foreign commerce 
in such commodity or product thereof. 
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Notice and hearing. 


(3) Whenever the Secretary of Agriculture has 
reason to believe that the issuance of an order will 
tend to effectuate the declared policy of this chapter 
with respect to any commodity or product thereof 
specified in subsection (2) of this section, he shall 
give due notice of and an opportunity for a hearl 
upon a proposed order. 


Finding and issuance of order. 


(4) After such notice and opportunity for hearing, 
the Secretary of Agriculture shall issue an order if 
he finds, and sets forth in such order, upon the 
evidence introduced at such hearing (in addition to 
such other findings as may be specifically required by 
this section) that the issuance of such order and all 
of the terms and conditions thereof will tend to 
effectuate the declared policy of this chapter with 
respect to such commodity. 


Milk and its products; terms and 
conditions of orders. 


(5) In the case of milk and its products, orders 
issued pursuant to this section shall contain one or 
more of the following terms and conditions, and 
(except as provided in subsection (7) of this section) 
no others: 


(A) Classifying milk in accordance with the 
form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, 
minimum prices for each such use classification 
which all handlers shall pay, and the time when 
payments shall be made, for milk purchased from 

mcers or associations of producers. Such prices 
shall be uniform as to all handlers, subject only 
to adjustments for (1) volume, market, and production 
differentials customarily applied by the handlers 
subject to such order, (2) the grade or quality of 
the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification 
thereof, is made to such handlers. 


(B) Providing: 


(4) for the payment to all producers 
and associations of producers delivering milk 
to the same handler of uniform prices for all 
milk delivered by them: Provided, That, except 
in the case of orders covering milk products 
only, such provision is approved or favored 
by at least three-fourths of the producers who, 
during a representative period determined by the 
Secretary of Agriculture, have been engaged in 
the production for market of milk covered in 
such order or by producers who, during such rep- 
resentative period, have produced at least 
three-fourths of the volume of such milk pro- 
duced for market during such period; the approval 
required hereunder shall be separate and apart 
from any other approval or disapproval provided 
for by this section; or 

(41) for the payment to all producers and 
associations of producers delivering milk to 
all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of 
such milk by the individual handler to whom 
it is delivered; 


Subject, in either case, only to adjustments for 
(a) volume, market, and production differentials 
customarily applied by the handlers subject to 
such order, (b) the grade or quality of the milk 
delivered, (c) the locations at which delivery . 
of such milk is made, and (d) a further adjust- 
ment, equitably to apportion the total value of 
the milk purchased by any handler, or by all 
handlers, among producers and associations of 
producers, on the basis of their marketings of 
milk during a representative period of time. 


(C) In order to accomplish the purposes set 
forth in paragraphs (A) and (B) of this subsection, 
providing a method for making adjustments in pay- 
ments, asamong handlers (including producers who 
are also handlers), to the end that the total sums 
paid by each handler shall equal the value of the 
milk purchased by him at the prices fixed in 
accordance with paragraph (A) of this subsection. 


(D)Providing that, in the case of all milk 
purchased by handlers from any producer who did 
not regularly sell milk during a period of 30 
days next preceding the effective date of such 
order for consumption in the area covered thereby, 
payments to such producer, for the period beginning 
with the first regular delivery by such producer 
and continuing until the end of two full calendar 
months following the first day of the next suc- 
ceeding calendar month, shall be made at the price 
for the lowest use classification specified in 
such order, er to the adjustments specified 
in paragraph (B) of this subsection. 


(BE) Providing (i) except as to producers for 
whom such services are being rendered by a cooper- 
ative marketing association, qualified as provided 
in paragraph (F) of this subsection, for market 
information to producers and for the verification 
of weights, sampling, and testing of milk purchased 
from producers, and for making appropriate 
deductions therefor from payments to producers, and 
(41) for assurance of, and security for, the payment 
by handlers for milk purchased. 
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(F) Nothing contained in this subsection is 
intended or shall be construed to prevent a 
cooperative marketing association qualified under 
the provisions of sections 291 and 292 of this 
title, engaged in making collective sales or 
marketing of milk or its products for the producers 
thereof, from blending the net proceeds of all of 
its sales in all markets in all use classifications, 
and making distribution thereof to its producers in 
accordance with the contract between the association 
and its preducers: Provided, That it shall not sell - 
milk or its products to any handler for use or con- 
Sumption in any market at prices less than the prices 
fixed pursuant to paragraph (A) of this subsection 
for such milk. 


(G) No marketing agreement or order applicable 
to milk and its products in any marketing area shall 
prohibit or in any manner limit, in the case of the 
products of milk, the marketing in that area of 
any milk or uct thereof produced in any production 
area in the ted States. 
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Serns common to all orders. 
(7) In the case of the agricultural commodities 
and the products thereof specified in subsection (2) 
ef this section orders shall contain one or more of 
the following terms and conditions: 
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(D) Incidental to, and not inconsistent with, 
the terms and conditions specified in subsections 
(5)-(7) of this section and necessary to effectuate 
the other provisions of such order. 
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STATEMENT OF THE QUESTIONS INVOLVED 


The Secretary of Agriculture, under the Agricultural Marketing 
Agreement Act of 1937 as amended, has issued an order regulating the 
handling of milk marketed inthe New York-New Jersey marketing area 
The questions are: 


(1) Whether the Secretary has Statutory authority to provide in 
his order for so-called "nearby differential payments" to be paid to 
milk producers under Section 1002.71 (b). 


(2) Whether, assuming that the Secretary does have statutory au- 
thority, Section 1002.71 (b) is invalid by reason of its being arbitrary 
and capricious, without rational basis and lacking evidentiary support 
in the record of the rule making proceedings held by the Secretary in 
1956-1957. 


This brief is limited in its discussion to the first question, name- 
ly, the authority of the Secretary of Agriculture to include in milk or- 
ders provisions for so-called "nearby differential payments". 


PRELIMINARY STATEMENT 
STATEMENT OF THE CASE 
ARGUMENT 


I. Section 1002.71(b) Milk Marketing Order No. 2, Which 
Provides for So-called "Nearby Differential" Payments 
To Be Paid to Certain Milk Producers, as Set Forth in 
the Order Issued by the Secretary of Agriculture, is 
Within the Authority Granted to Him Under the Agricul- 
tural Marketing Agreement Act (7 U.S.C. Section 608c 


(5) ). 
CONCLUSION 
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PRELIMINARY STATEMENT 


This brief, Amici? Curiae, is filed pursuant to consent of all the 
parties to this case in accordance with Rule 18(j)(1) of the General 
Rules of this Court. Each of the organizations is a cooperative cor- 


poration of milk producers organized under the Laws of the various 
States as hereinafter set forth. 


New England Milk Producers’ Association is a cooperative asso- 
ciation of milk producers organized under the Laws of the Common- 
wealth of Massachusetts and having its principal place of business in 
Boston. It has a membership of approximately 6,000 milk producers 
whose farms are located in the States of Maine, New Hampshire, Ver- 
mont, Massachusetts, Rhode Island, Connecticut and New York. Ap- 
proximately 85% of the milk produced and marketed by said members 
is marketed in the Massachusetts- Rhode Island market under the pro- 
visions of Order #1, issued by the Secretary of Agriculture in accord- 
ance with the provisions of the Agricultural Marketing Agreement Act 
of 193Tasamended. Approximately 25% of the members of said Associ- 
ation whose milk is marketed in the Massachusetts- Rhode Island mar- 
keting area have their farms located in the so-called "nearby differen- 
tial’ area and receive the "nearby differential’’ payments provided by 
said Order. 


This brief, on behalf of New England Milk Producers’ Association, 
is filed with the approval of the Board of Directors of said Association, 
a majority of whom do not receive the so-called "nearby differentials". 


Connecticut Milk Producers Association is a cooperative associa- 
tion organized under the Laws of the State of Connecticut and has its 
principal place of business in Newington, Connecticut, having a mem- 
bership of approximately 1400 milk producers. The milk of its mem- 
bers is marketed in the Connecticut marketing area pursuant to Order 
#15 issued by the Secretary of Agriculture under the provisions of the 
Agricultural Marketing Agreement Act of 1937. (29 F.R. 12248; 29 
F.R. 12454). Practically all of the members of said Association have 
their farms within the so-called "nearby differential” area. 


Local Dairymen's Cooperative Association is a cooperative asso- 


ciation of milk producers organized under the Laws of the State of 
Rhode Island and having a usual place of business in Providence in 
said State. It has a membership of approximately 600 members lo- 
cated in the States of Massachusetts, Connecticut and Rhode Island 
whose milk is primarily marketed in the Massachusetts- Rhode Island 
area under the terms and provisions of Milk Marketing Order #1. (29 
F.R. 12236). All of the members of said association have their farms 
in the so-called "nearby differential" area. 


Producers Dairy Co. has a membership of approximately 35 pro- 
ducers, all of whom have their farms located within the Commonwealth 
of Massachusetts whose milk is marketed in the Massachusetts- Rhode 
Island milk marketing area under the terms and provisions of Milk 
Marketing Order #1. All of said members have their farms located 
within the so-called "nearby differential" area. 


The participation of Connecticut Milk Producers Association, Lo- 


cal Dairymen's Cooperative Association and Producers Dairy Co. in 
this brief is with the approval of their respective Boards of Directors. 


Milk Marketing Order #1 contains provisions for so-called "near- 
by differentials", said provisions being a continuation of similar pro- 
visions which had been contained in Milk Marketing Order regulating 
the market of milk in the Greater Boston market which has been in ef- 
fect since August 1, 1937. Said Order then known as Order #4 (2 F.R. 
1331) was issued February 7, 1936 and remained in effect until August 
1, 1936 when it was suspended by the Secretary of Agriculture follow- 
ing the declaration by the United States District Court for the District 
of Massachusetts that the Act was unconstitutional. United States v. 
David Buttrick Co., 15 F. Supp. 655 (1936). This decision was reversed 
by the United States Court of Appeals for the First Circuit, 91 F.2d 66 
(1937). The Order was reinstated as to certain of its provisions Au- 
gust 1, 1937. : 


Similar provisions were contained in the Lawrence- Lowell Milk 
Marketing Order which became effective February 1939 (15 F.R. 6581). 
This marketing area was consolidated into the Greater Boston- Massa- 
chusetts milk marketing area effective July 1, 1959 (24 F.R. 5429). 


Similar provisions had been contained in the Milk Marketing Or- 
der regulating the marketing of milk in the Worcester, Massachusetts 
milk marketing area and had been effective since January 1, 1950 (14 
F.R. 7224). 


Similar provisions had been contained in the Milk Marketing Or- 
der regulating the marketing of milk in the Greater Springfield, Mas- 
sachusetts marketing area and had been in effect since January 1, 1950 
(14 F.R. 7217). 


Similar provisions had been contained in the Southeastern New 
England Milk Marketing Order and had been in effect since January 1, 
1959 (23 F.R. 8843). 


Similar provisions were contained in the Connecticut Milk Mar- 
keting Order regulating the marketing of milk in the Connecticut milk 
marketing area which became effective April 1, 1959 (24 F.R. 1499). 


The said Milk Marketing Orders regulating the marketing of milk 
in the Greater Boston, Massachusetts marketing area, Worcester, Mas- 
sachusetts marketing area, Greater Springfield, Massachusetts market- 
ing area, Southeastern New England milk marketing area were consol- 
idated and merged into the Massachusetts- Rhode Island Milk Market- 
ing Order effective as of October 1, 1964 (29 F.R. 12236). 


The "nearby differential” provisions contained in the separate 
Milk Marketing Orders were carried over and included in the merged 
Massachusetts- Rhode Island Milk Marketing Order and are presently 
in effect. For many years prior to 1936 when the Boston milk order 
became effective, nearby location differentials existed and were paid 


to milk producers in the areas close to the market. These nearby dif- 
ferentials were in addition to any differences in transportation costs. 


These nearby differentials were justified on many grounds: 


a. Nearby farms had a mcre uniform production pattern through- 
out the year. The quantity of milk produced on farms nearby the mar- 
ket was relatively even throughout the year. This was not the case on 
farms more distant from the market. 


b. The nearby farms had greater accessibility to the market and 
milk could be delivered directly from the farm to the city plant with- 
out the intervention of a country plant, to which more distant farms had 
to deliver their milk in order that it might be properly cared for in its 
transportation to the city plant. Even today with improved transporta- 
tion by tank truck, the usual rule inthe more distant areas is to collect 
the milk in a farm pick-up tank truck and then transfer the milk to an 
over-the-road tank for transportation to the City. 


c. A greater proportion of the milk from nearby farms is utilized 
for Class I or fluid milk purposes, whereas a greater proportion of the 
milk from more distant areas is utilized for manufacturing purposes. 


d. Farmers in nearby areas could establish their own milk routes 
or dairy stores for the sale of their milkin competition with established 
handlers. To the extent that nearby farmers do establish their own milk 
routes or dairy stores for the sale of their own production, the sales of 
Class I milk which they make, are not included in the determination of 
the blended price to be paid to producers. To this extent the blended 
price paid to the non-nearby producer is diminished. It is to the ad- 
vantage of the non-nearby producer to have included within the pool 
the maximum quantity of Class I sales. Any exclusion of Class I sales 
in the market area operates to a disadvantage of the non-nearby pro- 
ducer. 


Milk being a highly perishable commodity, accessibility to market 


and nearby location has a sales factor in its favor with the housewife 
as being fresher. This is true even today with improved methods of 
refrigeration and transportation. 


Because of the foregoing, the nearby producer has received a dif- 
ferential in his favor. The more distant producer recognizes these 
factors as justification for such differentials. 


The interest of the cooperative associations on whose behalf this 
brief is filed, is in support of the position of the Secretary of Agricul- 
ture that Section 608c (5) of the Agricultural Marketing Agreement Act 
(7 U.S.C. sec. 608c (5) ef seg.) authorizes the Secretary of Agriculture 
to include in milk marketing orders regulating the marketing of milk, 
provisions for "nearby location differentials”. 


STATEMENT OF THE CASE 


The statement of the case as it appears in the brief of the Appel-, 
lee, the Secretary of Agriculture, is adopted for the purposes of this 
brief. 


ARGUMENT 


Section 1002.71 (b) Milk Marketing Order No. 2 Which Pro- 
vides for So-called "Nearby Differential” Payments To Be 
Paid to Certain Milk Producers, as Set Forth in the Order 
Issued by the Secretary of Agriculture, Is Within the Au- 
thority Granted to Him Under the Agricultural Marketing 
Agreement Act (7 U.S.C. Section 608c (5) ). 


Section 8c (5) of the Act reads in part as follows: 


"In the case of milk and its products, orders is- 
sued pursuant to this section shall contain one or 
more of the following terms and conditions, and (ex- 
cept as provided in subsection (7) of this section) no 
others: 


(A) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fix- 
ing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers 
shall pay, and the time when payments shall be made, 
for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all han- 
dlers, subject only to adjustments for (1) volume, mar- 
ket, and production differentials customarily applied 
by the handlers subject to such order, (2) the grade or 
quality of the milk purchased, and (3) the locations at 
which delivery of such milk, or any use classification 
thereof, is made to such handlers. 


(B) Providing: 

(i) for the payment to all producers and asso- 
ciations of producers delivering milktothe same 
handler of uniform prices for all milk delivered 
by them: Provided, That, except in the case of or- 
ders covering milk products only, such provision 


is approved or favored by at least three-fourths 
of the producers who, during a representative pe- 
riod determined by the Secretary of Agriculture, 
have been engaged in the production for market of 
milk covered in such order or by producers who, 
during such representative period, have produced 
at least three-fourths of the volume of such milk 
produced for market during such period; the ap- 
proval required hereunder shall be separate and 
apart from any other approval or disapproval pro- 
vided for by this section; or 
(ii) for the payment to all producers and asso- 
ciations of producers delivering milk to all han- 
dlers of uniform prices for all milk so delivered, 
irrespective of the uses made of such milk by the 
individual handler to whom it is delivered; 
subject, in either case, only to adjustments for (a) vol- 
ume, market, and production differentials customarily 
applied by the handlers subject to such order, (b) the 


grade or quality of the milk delivered, (c) the locations 
at which delivery of such milk is made... ."" (7 U.S.C. 
sec. 608¢ (5), as amended by Public Law 89-321, $ 101, 
79 Stat. 1187, 7 U.S.C.A. sec. 608¢ (5) (B) ) 

The milk industry in the United States has been described as being 
exquisitely complicated. boro Farms Products, Inc. v. Wickard, 
137 F.2d 969 (C.A. 2, 1943). In an attempt to solve the economic prob- 
lems of this industry. regulations have been found necessary. States, 
through action of their legislatures during the period of the thirties, 
attempted, through the creation of regulatory authority, to establish 
minimum prices to be paid for milk to milk producers. Such legisla- 
tion was determined to be constitutional. Nebbia v. New York, 291 U.S. 
502 (1934). However, inasmuch as the milk consumed in large metro- 
politan centers moves in substantial amount in interstate commerce, 
the State legislation was ineffective to accomplish the purpose of the 
Act. Baldwin v. Seelig, 294 U.S. 511 (1935). 


To deal with this problem, Congress under the Agricultural Ad- 
justment Act amendments of 1935, Section 4 (49 Stat. 750), and later 
under the Agricultural Marketing Agreement Act of 1937 (50 Stat. 246) 
7 U.S.C. sec. 601, ef seq., which as amended is now in effect, estab- 
lished a system for regulating the marketing of designated agricultur- 
al products including milk, insofar as they are in the current of inter- 
state commerce, or burden, obstruct, or affect interstate or foreign 
commerce. 


The purpose of the legislation was to promote and maintain order- 
ly marketing conditions, avoid unreasonable fluctuation in supplies and 


prices, and insure a sufficient quantity of pure and wholesome milk to 
consumers. (7 U.S.C. sec. 608c (5) ef seq.) 


The statute and the regulatory scheme adopted by the Secretary, 
pursuant to the authority granted to him by the statutes, have been ad- 
judicated to be constitutional. United States v. Rock Royal Co-Opera- 


live, Inc., 307 U.S. 533 (1939); H. P. Hood & Sons, Inc. v. United 
States, 307 U.S. 588 (1939). These two cases describe in detail the 
economic background which impelled the Congress to adopt the legis- 
lation. The objectives which the legislation sought to achieve and the 
regulatory scheme adopted by the Secretary of Agriculture, pursuant 
to the statutory authority, provided for the classification of milk ac- 
cording to the uses to which such milk was put by the dealers or han- 
dlers to whom the producer delivered his milk, and provided uniform 
minimum prices to be paid by the handler for each use classification. 


Under one plan, which the Act authorizes, each dealer made pay- 
ment to the producer from whom he purchased milk, a blended price 
which reflected the quantity of milk sold by him or used by him in each 
use classification irrespective of the use to which any particular pro- 
ducer's milk was put. 


The other plan, authorized by the statute, was to provide that each 
dealer should account to the Milk Administrator or the so-called "pro- 
ducer settlement pool" for the milk which he received from producers 
at the uniform minimum price established in the Order for each use 
classification. The total value of all the milk of all the dealers, ac- 
cording to the use classification and values of each, was then ascer- 
tained and an average blended price was determined by dividing the 
total quantity of milk delivered by all producers into the total value 
and each handler would then be required to pay to his producers this 
market- wide blended price. 


In those cases where the handler's value, according to the use 
classification which he made of the milk delivered to him, was in ex- 
cess of the market-wide average price, he was required to pay into 
the producer settlement fund or clearing house this excess amount and 
in those cases where the value of the milk at the minimum prices was 
below the amounts which the handler was required to pay to his pro- 
ducers at the market-wide blended prices, the producer settlement 
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fund would pay to such handler the amount necessary to provide the 
funds to make up his deficiency. In other words, the producer settle- 
ment fund actedasa clearing house through which each of the handlers 


of the market paid to his producers the market-wide average blended 


price. 


In either case these prices as thus ascertained were subject to ad- 
justments, for (1) volume, market, and production differentials custom- 
arily applied by the handlers subject to the order, (2) the grade or qual- 
ity of the milk purchased. and (3) the location at which delivery of such 
milk or any use classification thereof was made to such handlers. 


The provisions of Section 8c (5) (A) (B) of the Agricultural Agree- 
ment Act of 1937 were the same as had been contained in the Agricul- 
tural Adjustment Act Amendments adopted August 24, 1935. 49 Stat. 
750, ch. 641 (7 U.S.C. sec. 602). 


The design and purpose of those sections of the Agricultural Ad- 
justment Act and Amendments of 1935 as later reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 was to follow the 
methods employed by cooperative associations of producers in their 
milk marketing operation prior to the enactment of the Agricultural 
Marketing Agreement Act. Senate Report 1241, 74th Congress, First 
Session, page 9. 


The Order regulating the marketing of milk in the Greater Boston, 
Massachusetts market originally issued February 7, 1936 contained 
provisions for "nearby differentials” to be paid to producers. These 
provisions established two zones. One was the area within a radius of 
40 miles from the State House in Boston, and the second was an area 
within a radius of more than 40 but less than 80 miles from the State 
House in Boston. Each succeeding Order issued by the Secretary reg- 
ulating the marketing of milk in any of the New England markets and 
the present Massachusetts- Rhode Island Order contained provisions 
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for "nearby differentials" to be paid to producers substantially simi- 
lar to those which were contained in the original Boston Order issued 
in 1936. 


The attention of the Court is directed to Section 4 of the Agricul- 
tural Marketing Agreement Act of 1937 which provides that nothing in 
this Act shall be construed as invalidating any marketing agreement, 
license or order, or any regulation relating to, or any provision of, or 
any act of the Secretary of Agriculture in connection with, any such 
agreement, license or order which has been issued, approved, or done 
under the Agricultural Adjustment Act or any Amendments thereof, 
but such marketing agreements, licenses, orders, regulations, provi- 
sions, and acts are hereby expressly ratified, legalized and confirmed. 


Thus, we Submit the provisions for “nearby differentials" as con- 
tained in the Boston Order and continued in the Massachusetts- Rhode 
Island Order have been expressly ratified by the Congress. 


The original Order #27 issued by the Secretary of Agriculture reg- 
ulating the marketing of milk in the New York milk marketing area was 
originally effective in 1938. (3 F.R. 1945, 1957, 2100, 2102). Following 
hearings of which notice had been given and at whicha great deal of tes- 
timony was received, Federal Milk Marketing Order #27 was amended, 
effective August 1, 1957 to include Up-State New York and Northern 
New Jersey. As originally issued Order #27 contained provisions for 
"nearby differentials". These provisions were amended in 1957 to re- 
flect changes in the market situation which resulted from the expansion 
of the marketing area to include Up-State New York and the State of 


New Jersey. It is these provisions which are contested in this litiga- 
tion, 


The provisions of the New York Milk Order as originally issued 
which provided for special differentials of 20¢ on milk from certain _ 
counties located most favorably to the milk marketing area (Order #27, 
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Article VII, Section 2) were before the Supreme Court in United States 
rt. Roc® Rovel Co-Operative, Inc., 307 U.S. 533, 567, and were there 
held to be authorized by the Act and were sustained. 


The “nearby differential” provisions as set forth in the Greater 


Boston, Massachusetts milk marketing area #4, amendment #1, were 
Challenged in the case of Green Valley Creamery, Inc. v. United States, 
108 F.2d 342(C.A.1, 1939). This is the only case in which the validity 
of milk marketing order making provision for payment of differentials 
to nearby producers based solely upon the location of their farms in 
the marketing area has been decided by the Court. The Court held: 


“Appellants further challenge the validity of certain 
differentials provided for in Article VIII, Section 4, 
paragraphs 3 and 4, of the order. The section is set 
forth in the footnote. [cf. Sec. 4, et seq., above] It 
is argued that differentials based upon the location 
of the farms of producers are not authorized by Sec- 
tion 8c (5) (B) (ii) (c) of the Act, which authorizes 
only differentials based upon 'the locations at which 
delivery of such milk is made.’ There was evidence 
before the Secretary to the effect that similar differ- 
entials in favor of nearby farms had existed in the 
Boston market for many years. Various factors 
were mentioned as accounting for this, including their 
greater accessibility to the market, and their greater 
dependability as sources of supply, because, as expe- 
rience shows, the nearby farms had a more uniform 
level of production throughout the year. These pro- 
ducers were also potential dealers, who might estab- 
lish their own milk routes in competition with handlers 
in the Boston market, if prices were not acceptable. 
Whatever the explanation, this group of producers in 
fact commanded somewhat more favorable prices for 
their fluid milk as against producers more remotely 
located. The differentials now objected to were in- 
serted in the Order so as not to disturb the status quo 
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in this respect. Milk entering the Boston market from 
farms is presumably delivered to handlers at points. 
nearby the market; and thus, paragraphs 3 and 4 of 
Section 4, Article VIII, may be said to prescribe dif- 
ferentials having relation to locations at which deliv- 
eries are made. This argument need not be labored, 
however, for the differentials can readily be sustained 
under Section 8c (5) (B) (ii) (a) of the Act as market 
differentials which had customarily been applied by 
handlers subject to the Order. They are called 'lo- 
cation differentials’ in the Order, and so they are; 
but they are also customary market differentials 
based upon the location of farms nearby the market."" 
(108 F.2d at 346.) 


The Congress by the enactment of the 1935 amendment to the Agri- 
cultural Adjustment Act and the reenactment and amendments thereto 
by the Agricultural Marketing Agreement Act of 1937, has confided to 
the Secretary of Agriculture a discretion as to the remedy to be em- 
ployed to meet the policy declared to be the objective of the Act. The 
relation of remedy to policy is peculiarly a matter of administrative 
competence. Fibreboard Paper Products Corporation v. National La- 
bor Relations Board, 379 U.S. 203, 216 (1964). 


It is respectfully submitted that on the basis of the statutory pro- 
visions, as originally set forth in the 1935 amendments to the Agricul- 
tural Adjustment Act, the reenactment by the Congress in 1937 of those 
provisions which authorized the establishment of nearby differentials 
and the specific approval by ratification and confirmation of the provi- 
sions for nearby differentials in the Boston Federal Milk Order by 
Section 4 of the Agricultural Marketing Agreement Act of 1937 clearly 
and without question established the authority of the Secretary to 
include such provisions in milk orders issued by him. 


CONCLUSION 


We respectfully submit that the 1935 Amendments to the Agricul- 
tural Adjustment Act, the reenactment of those provisions relating to 
milk marketing orders by the Agricultural Marketing Agreement Act of 
1937, the administrative interpretation by the Secretary and the spe- 
cific ratification and confirmation of the orders issued prior to that 
action of Congress in 1937 and again in 1948 by the Act of July 3, 1948, 
c. 827, 62 Stat. 1258, support the authority of the Secretary to include 
“nearby differentials” in milk orders. The decision of the District 
Court in this respect should be affirmed. 
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STATEMENT OF THE QUESTIONS PRESENTED 


The questions presented are: 


(1) Whether or not the Secretary of Agriculture in pro- 
mulgating a milk order under the Act has statutory author- 
ity to adjust the uniform price paid to producers by a dif- 
ferential related to the location of the producer’s farm with 
respect to the marketing area. 


(2) Whether the Court below erred in concluding that the 
provisions of §1002.71(b) of the Order are based on sub- 
stantial evidence before the Seeretary. 


(3) Whether a nearby differential on milk admittedly and 
lawfully subject to full regulation by the Secretary of Agri- 
culture constitutes a trade barrier and is prohibited by 
§ 8e(5)(G) of the Agricultural Marketing Agreement Act, 
as amended, as construed by the Supreme Court of the 
United States in Lehigh Valley Cooperative Farmers, Inc., 
et al. v. United States, 370 U.S. 76 (1962). 
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for the District of Columbia 


Brief Amici Curiae of Dairymen’s League Cooperative 
Association, Inc., and United Milk Producers’ Co- 
operative Association of New Jersey 


L PRELIMINARY STATEMENT 


This brief amici curiae is being tiled on behalf of Dairy- 
men’s League Cooperative Association, Inc., and United 
Milk Producers’ Cooperative Association of New Jersey 
pursuant to Rule 18(j)(1). Letters from the Appellants 
and Appellee consenting to the filing of this brief by the 
amici curiae are on file with the Court. 


Dairymen’s League Cooperative Association, Inc., is a 
corporation organized under the cooperative laws of the 
State of New York with approximately 9,100 members in 
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the States of New York, Pennsylvania, New Jersey, Ver- 
mont, Massachusetts and Connecticut, whose milk is deliv. 
ered under and pursuant to Federal Milk Marketing Order 
No. 2 (7 CFR § 1002, hereinafter referred to as the “Or- 
der™). United Milk Producers’ Cooperative Association 
of New Jersey is a federation of 13 cooperatives with ap- 
proximately 1,000 members in the States of New Jersey, 
t oui ania and New York. The milk of these producers 
is also regulated by the Order. 


Together, the amici curiae represent some 10,100 pro- 
ducers or about 25° of the approximately 40,000 producers 
whose milk is regulated by the Order. 


The amici curiae have a direct interest in this litigation 
by reason of the fact that their members receive a substan- 
tial portion of the payments under $ 1002.71(b) of the 
Order. Pursuant to § 1002.71(b) approximately $1,103,760 
was paid in the calendar year 1965 to producers who are 
members of United Milk Producers’ Cooperative Associa- 


tion of New Jersey and approximately $940,445 was paid to 
the producers who are members of Dairymen’s League 
Cooperative Association, Inc. Such payments aggregate 
$2.044.205 or about 46% of the total payments made during 
1965 to producers supplying the marketing area under the 
Order. 


Amici Cehaned represent a cross-section of the producers 
whose milk is subject to regulation under the Order. Some 
373 producers who are members of the Dairymen’s League 
Cooperative Association, Inc., are located within the 1 to 

e zone specified in § 1002.71(b) of the Order and 1,181 
are within the 51 to 120 mile zone. These are the producers 
who received payments of $940,445 referred to above. In 
addition, the League represents 7,577 producers whose milk 
is regulated by the Order but who are beyond the 120 mile 
zone and who are not, therefore, qualified under § 1002. 71(b) 
to receive the payments in question. Notwithstanding the 
fact t a large number of its members under the Order 
are sat entitled to receive the nearby differential, the 
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League has consistently supported the Order provisions 
calling for such payments in the firm belief that they are 
fair and reasonable and promote orderly marketing in the 
New York-New Jersey Milk Marketing Area. The decision 
to support the Appellee in this controversy was the deci- 
sion of the Affiliated Board of Directors of the League, com- 
posed of producers from all sections of the marketing area. 


Amici curiae participated in all hearings held by the Sec- 
retary of Agriculture in 1955 and 1956, during which the 
nearby differential provisions of the Order were con- 
sidered. 


IL STATEMENT OF THE CASE 


For the purpose of this brief the amici curiae adopt the 
statement of the case set forth in the brief for the Appellee, 
the Secretary of Agriculture of the United States. 


Ii SUMMARY OF ARGUMENT 


The adjustment to the uniform blend price payable to 
producers with respect to milk from designated areas re- 
quired by § 1002.71(b) of the Order (hereinafter referred 
to as the ‘‘nearby differential’’) is authorized by § 8¢e(5) (B) 
of the Agricultural Marketing Agreement Act of 1937, as 
amended (50 Stat. 246, as amended, 7 USC § 601 et seq., 
hereinafter referred to as the ‘‘ Act’’). 


The Act requires that certain terms and conditions be 
included in orders regulating the marketing of milk. Thus, 
the Secretary of Agriculture is required by § Se(5)(A) to 
classify milk in accordance with the form in which or the 
purpose for which it is used and to establish uniform mini- 
mum class prices. The Secretary is also required by § Se 
(5)(B) of the Act to provide for the payment of a uniform 
blend price to producers for all milk delivered to handlers 
irrespective of the uses made of such milk by the individual 
handler to whom it is delivered. 


et 


The Act permits adjustments i in minimum class prices or 
in the uniform blend price to producers for ‘‘volume, mar- 
ket and production ditferentials’’ and differentials for 
‘loeation at which delivery of such milk is made’. The 
Supreme Court of the United States upheld differentials 
based on nearness of the farm to the marketing area under 
Nt st of the Act in United States v. Rock Royal Co- 
Operative. Inc. et al. 307 U.S. 533 (1939). Since the lan- 

tase permitting adjustments under § 8¢(5)(A) is also 

din $ 8e(5)(B) of the Act, it follows that the Secretary 
has ae to make the nearby differential adjustment 
in computing the uniform blend price to producers under 
§ 8e(5)(B). 


In Green Valley Creamery v. United States, 108 F.2d 342 
(C.A. 1, 1939), the nearby differential provisions of the 
milk order applicable to the Greater Boston Area were 

upheld as authorized under $ Se(5)(B) of the Act. While 
mount and form of the nearby differential was differ- 
rom that now before the Court, the legal issue was the 
same and the decision of the Court in the Green Valley case 


¥ 


should be followed here. 
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The provisions of the Order now being contested were 
promulgated only after extensive hearings by the Secretary. 
The Secretary found that the producers nearer the market 
nave been able to command higher prices than those more 

stant and that the differential is more than can be ac- 
ae for by transportation cost alone. (22 F.R. 4213) 
The Secretary further found that the nearby differential is 
needed to provide benefits of more equal value both to 
nearby and distant producers. The findings of the Secre- 
tary are amply supported by the evidence and the District 
Court so held. 


The variation in the amount of the nearby differential on 
the basis of relative percentage of fluid milk in the pool is 
consistent with its purpose. Since the objective is to com- 
pensate the nearby producer to some extent for the loss he 
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suffers through pooling, it is only reasonable that the 
nearby differential should vary inversely with the amount 
of fluid utilization in the pool. Such a sliding seale affords 
protection to the more distant producers such as Appellants 
and they should not be heard to complain. 

The sliding scale does not violate the requirement that 
prices be fixed irrespective of the use of milk by the indi- 
vidual handler. Under the Order the differential is fixed 
according to the location of the farm. The variation in 
amount is relative to the fluid utilization in the entire mar- 
keting area and the particular use the handler makes of 
milk delivered to him by a producer does not set the price 
to that producer. 

The nearby differential is not prohibited by § 8e(5)(G) 
of the Act. The reliance of the Appellants on the decision 
of the Supreme Court in Lehigh Valley Cooperative Farm- 
ers, Inc., et al. v. United States, 370 U.S. 76 (1962), is mis- 
placed. There the Court was not dealing with the deter- 


mination of the price of fully regulated milk but with a 
payment levied on milk from outside the normal source of 
supply for the marketing area. The Supreme Court spe- 
cifically recognized that different issues would be presented 
where, as here, the Seeretary has imposed full regulation. 


IV. ARGUMENT 


A. THE DIFFERENTIAL PRESCRIBED BY § 1002.71(b) OF 
THE ORDER IS AUTHORIZED BY THE ACT. 


Regulation of the milk industry under the Act has been 
described as an ‘‘exquisitely complicated’’ subject. Queens- 
boro Farms Products v. Wickard, 187 F.2d 969, 974 (C.A. 2, 
1943). It is believed that a brief statement as to reasons 
for such regulation will be of help to the Court in resolving 
the issues before it. In this connection, reference is made 
to an informative article by Neil Brooks, Assistant General 
Counsel of the U. S. Department of Agriculture, entitled 
“The Pricing Of Milk Under Federal Marketing Orders”’ 
(26 Geo. Wash. Law Rey. 180 (1958) ). 


b 


Milk regulation is necessary because of several factors: 
For one thing, milk is a highly perishable product which 
preeludes the farmer from storing it pending his bargain- 
ing with the dealer for a satisfactory price. Moreover, 
there is a wide fluctuation in the volume of production be- 
tween the flush Spring and Summer season and the Fall and 
Winter months. Variation may run as high as 100% be- 
tween the high and low point of the year. Notwithstanding 
this. the demand for milk by the public is fairly constant 
throughout the year, thus producing a surplus in periods of 
highest production. The farmer cannot adjust production 
to meet this demand but must maintain his dairy herd at a 
size sufficient to meet the demand for milk even in the Fall 
and Winter months of low yield. 


The economic value of milk is determined by its utiliza- 
tion. Thus, milk used for fluid consumption by the public 
commands the highest price. Milk in excess of that needed 
for fluid consumption is used for manufacturing into cheese, 
ice cream. and other dairy products. The price of surplus 
milk is substantially lower than the price of milk to be used 
for fluid consumption. : 


Because of these factors the competition for the fluid 
market became intense and fraught with cutthroat prac- 
i Regulation was first attempted by the farmers them- 
selves banding together in the form of cooperatives to bar- 
gain on a collective basis with the dealers. In the 1930’s 
the State of New York enacted regulatory legislation fixing 
minimum purchase prices to be paid all milk producers for 
heir milk. The validity of such regulation was upheld by 
Nebbia v. New 

York, 291 U.S. 502 (1934); Hegeman Farms Corporation v. 
Baldwin, 293 U.S. 163 (1924). However, in 1935 the Court 
held that the state acting alone lacked power to prohibit 
within its borders sales of milk produced outside of New 
York State and purchased from producers at less than the 
minimum prices fixed for purchasers from producers in 
New York State. Baldwin v. Seelig, 294 U.S. 511 (1935). 
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The decision rendered an isolated state program for an 
interstate milk marketing area impracticable. 


In order to remedy this situation Congress enacted the 
Agricultural Marketing Agreement Act of 1937. Congress, 
so far as here relevant, designed the Act to establish and 
maintain such orderly marketing conditions for agricultural 
commodities in interstate commerce as will establish stated 
price levels for farmers (Act, § 2(1) and § 8c(18)) and pro- 
vide an orderly flow of the supply thereof to market and to 
avoid unreasonable fluctuations in supplies and prices (Act, 
§ 2(4)). The objectives of the Act so far as milk is con- 
cerned are to be carried out through orders of the Secre- 
tary. The Act authorizes the Secretary to classify pool 
milk according to its use and to prescribe a minimum class 
price for each such class use. (Act, § 8e(5)(A)) The Act 
further authorizes the Secretary to make provision for the 
payment of a uniform blended pool price to producers irre- 
spective of the class use made of a particular farmer’s pool 
milk. (Act, § 8e(5)(B)) The accomplishment of minimum 


pricing and payment of uniform prices to producers is ef- 
fected through pooling all fully regulated milk. (Act. § Se 
(5)(C)) The programs are to be embodied in milk orders 
for marketing areas established on a regional basis. (Act, 
§ 8e(11)(A)) 


Pursuant to the Act, the Order provides for a classifica- 
tion of milk according to its various uses (7 CFR § 1002.37) 
and establishes minimum prices for each use classification 
(7 CFR § 1002.40). The Order further provides for a pro- 
ducer settlement fund, commonly referred to as the ‘‘equal- 
ization fund’? (7 CFR § 1002.75). The equalization fund is 
the heart of the regulatory scheme. Through the mech- 
anism of the fund all regulated milk is pooled and the uni- 
form blended pool price determined and paid as required by 
§ 8e(5)(B) (ii) of the Act. The legality of the equalization 
fund was considered and upheld in United States v. Rock 
Royal Co-Operative, Inc., et al., supra. 


Ny 


Brietly, the computation of the uniform price paid to pro- 
ducers is as follows: 


‘The Market Administrator computes the value of 
milk used by each pool handler by multiplying the 
quantity of milk he uses in each class by the class price 
and adding the results. The values for all handlers 
are then combined into one total. That amount is de- 
creased or increased by several subtractions or addi- 
tions * * * . The result is divided by the total quan- 
tity of milk that is priced under the regulatory pro- 
gram. The figure thus obtained is the basic or uniform 
price which must be paid to producers for their milk. 
Each handler whose own total use value of milk for a 
particular delivery period, i.e., a calendar month, is 
greater than his total payments at the uniform price is 
required to pay the difference into an equalization or 
producer-settlement fund. Each handler whose own 
total use value of milk is less than his total payments 
to producers at the uniform price is entitled to with- 
draw the amonnt of the difference from the equaliza- 
tion or producer-settlement fund. Thus a composite or 
uniform price is effectuated by means of the equaliza- 
tion or producer-settlement fund.’’ (Grant v. Benson, 
97 App. D.C. 191, 193, 229 F.2d 765, 767 (C.A. D.C. 
1955), cert. den. 350 U.S. 1015) 


The present controversy centers on the determination of 
the uniform price to producers under § 1002.71(b) of the 
Order requiring the nearby differential adjustment in such 
uniform price with respect to milk from certain farms 
within designated zones and areas. The nearby differential 
is paid to qualified producers through the operation of the 


equalization fund. 


The statutory authority for the nearby differential is 
found in § 8e(5) of the Act specifying the terms and con- 
ditions of milk orders. Among other things, the Order 


must, under § 8e(5)(A) and (B) contain terms: 


**(4) Classifying milk in accordance with the form 
in which or the purpose for which it is used, and fixing, 
or providing a method for fixing, minimum prices for 
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each such use classification which all handlers shall 
pay, and the time when payments shal] be made, for 
milk purchased from producers or associations of pro- 
ducers. Such prices shall be uniform as to all handlers, 
subject only to adjustments for (1) volume, market, 
and production differentials customarily applied by the 
handlers subject to such order, (2) the grade or quality 
of the milk purchased, and (3) the locations at which 
delivery of such milk, or any use classification thereof, 
is made to such handlers: 


““(B) Providing: 


(i) for the payment to all producers and associa- 
tions of producers delivering milk to the same han- 
dler of uniform prices for all milk delivered by them: 
Provided, That, except in the case of orders covering 
milk products only, such provision is approved or 
favored by at least three-fourths of the producers 
who, during a representative period determined by 
the Secretary of Agriculture, have been engaged in 
the production for market of milk covered in such 
order or by producers who, during such representa- 
tive period, have produced at least three-fourths of 
the volume of such milk produced for market during 
such period; the approval required hereunder shall 
be separate and apart from any other approval or 
disapproval provided for by this section; or 


(ii) for the payment to all producers and associa- 
tions of producers delivering milk to all handlers of 
uniform prices for all milk so delivered, irrespective 
of the uses made of such milk by the individual han- 
dler to whom it is delivered; 


subject, in either case, only to adjustments for (a) vol- 
ume, market, and production differentials customarily 
applied by the handlers subject to such order, (b) the 
grade or quality of the milk delivered, (¢) the locations 
at which delivery of such milk is made, and (d) a fur- 
ther adjustment, equitably to apportion the total value 
of the milk purchased by any handler, or by all han- 
dlers, among producers and associations of producers, 
on the basis of their marketings of milk during a repre- 
sentative period of time.’’ 
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It should be noted that, while the Act provides for uniform- 
ity with respeet to both the minimum class price to handlers 
under § Se(5)( A) and the uniform blend price pe uid to pro- 
dueers under ¥ Se(5)(B), complete inflexibility is not re- 
quired. Adjustments may be m: ide under either (A) or (B) 
for certain items, ineluding *tvolume, market and produc- 
tion differentials”’ and differentials for ‘locations at which 
delivery of such milk is made”. 


We submit that the Seeretary’s authority to prescribe a 
nearby differential under the provisions of the Act quoted 
above is supported by the decision of the Supreme Court 
of the United States in United States v. Rock Royal Co- 
ee ire. Inc.. et al., supra. The Court there considered 

e Order as effective September 1, 1938. At that time the 
Gnibe provided for a total differential a 25¢ per hundred- 
weight. 5¢ of which was paid by the handler (and was com- 
parable to the present location differential under § 1002.71 
(e) of the Order). The remaining 20¢ was an adjustment 


in the uniform price to producers for all pool milk received 
from producers from plants in certain designated areas 
near the marketing area. Then, as now, the 20¢ differential 
was paid through the medium of the equalization pool by 
giving the handler credit therefor in determining his obli- 
zation to the pool. The Order was held to be authorized by 
= 8e(5)(A) of the Act. (307 U.S. 533, 567) 


It is true that in Rock Royal the Court was dealing with 
the differential as it affected the uniform class prices fixed 
by the Secretary under § 8¢(5) ( A) of the Act, while in the 
instant case the Appellants are attacking the differential as 
it affects the uniform price to producers under § 8e(* 5) (B) 
of the Act. However, the statutory adjustments to either 
price are the same and, if the language authorizes the See- 
retary to make an adjustment with respect to class prices 
under § 8¢(5)(A), the identical language must certainly 
authorize the same adjustment when computing the uniform 
blend price under § 8¢(5)(B). 


1] 


The validity of the Order is also supported by the holding 
of the United States Court of Appeals for the First Circuit 
in Green Valley Creamery vy. United States, supra. That 
case involved Federal Milk Order No. 4, governing the mar- 
keting of milk in the Greater Boston Area, which also con- 
tained a nearby differential in the uniform price for nearby 
producers substantially the same as under the New York 
Order. After noting the defendant’s arguments that the 
differential was not a true “location”? differential, the 
Court pointed out evidence before the Seeretary indicating 
many reasons for the differential and concluded: 


““* * * Whatever the explanation, this group of pro- 
ducers in fact commanded somewhat more favorable 
prices for their fluid milk as against producers more 
remotely located. The differentials now objected to 
were inserted in the Order so as not to disturb the 
status quo in this respect. Milk entering the Boston 
market from nearby farms is presumably delivered to 
handlers at points nearby the market: and thus, para- 
graphs 3 and 4 of Section 4, Article VIII, may be said 
to prescribe differentials having relation to locations 
at which deliveries are made. This argument need not 
be labored, however, for the differentials can readily 
be sustained under Section 8e(5)(B) (ii) (a) of the Act 
as market differentials which had customarily been ap- 
plied by handlers subject to the Order. They are called 
‘location differentials’ in the Order, and so they are: 
but they are also customary market differentials based 
upon the location of farms nearby the market.’’ (108 
F.2d 342, 346) 


The Appellants attempt to avoid the holding in the Green 
Valley case by citing Wallace v. Ganley, 68 App. D.C. 235, 
95 F.2d 364 (1938). In the Ganley case the producers were 
questioning the constitutionality of the Agricultural Ad- 
justment Act of 1933, as amended by the Act of 1935. The 
Court held that it was barred from any consideration of 
that issue and the producers had no standing to raise it be- 
cause they had not shown a direct or threatened injury to 
their legal rights. 
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The Green Valley case was instituted by the Secretary of 
Agriculture to compel the defendants to comply with the 
provisions of the milk order applicable to the Greater Bos- 
ton Marketing Area. The issue of constitutionality of the 
statute Was not raised nor could it be raised. The argument 
was addressed to three provisions of the order which were 
asserted to be unauthorized by the Act, one of which was 
the validity of the nearby differential provision. The de- 
fendants were directly affected by this provision of the 
Order and the Court went to considerable length to answer 
their challenge. (108 F.2d 342 at p. 346) We submit, there- 
fore, that what the Court had to say as to the validity of 
the ditferential provision challenged by the defendants is 
entitled to great weight. 


The Appellants’ allegation that the nearby differential is 
not authorized by the Act is contrary to both of the above- 
cited cases and is without merit. 


B. THE PROVISIONS OF § 1002.71(b) OF THE ORDER 
ARE IN ACCORDANCE WITH THE ACT. 


(1) The Secretary’s Authority to Prescribe a Nearby Differen- 
tial Includes the Authority to Prescribe Lesser Differ- 
entials as Conditions Vary. 

The Appellants challenge the legality of § 1002.71(b) (3) 
of the Order on the ground that the nearby differential 
provided therein is a differential based on use of milk and 
that it, therefore, violates the requirement of uniformity 
of prices. In support of the alleged illegality, the Appel- 
lants point to the fact that the Order sets up a sliding scale 
based in part upon the percentage of fluid use of total milk 
pursuant to which no differential is paid when use becomes 
&) percent fluid milk. 


The obvious answer to this argument is that the differen- 
tial is based on the location of the producer’s farm and it 
is this location which determines eligibility to receive the 
differential. Moreover, the Appellants’ arguments demon- 
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strate a lack of understunding as to the purpose of the 
utilization factor in the nearby differential as modified in 
1957. 

The record* reveals a number of factors supporting 
nearby differentials (Ref. $19, p. 309; Ref. = 20, p. 417; 
Ref. + 21, p. 12341; Ref. + 22, p. 589; Ref. = 23, pp. 12538, 
12541; Ref. + 24, p. 12713; Ref. = 25, p. 12975; Ref. = 27, 
p. 15001) which the Secretary summarized in his decision 
as follows: 


“‘Several factors and considerations have been ad- 
vaneed in support of nearby location differentials 
among which are (1) increased cost of production in 
the area, (2) they have been paid historically, (3) the 
inherent value of nearby milk to the market because 
of its availability and the high quality of such milk, (4) 
the more intimate relation between producer and 
dealer, (5) they compensate nearby producers for a 
relatively more even seasonal production, and (6) they 
compensate the nearby producers for the reduction in 
his share of the fluid market resulting from participa- 
tion in a marketwide pool.’’ (22 F.R. 4213) 


The Sceretary gave consideration to these factors and 
concluded that: 


“Factors (5) and (6) of those listed above are the 
only ones representing values for which compensation 
appropriately may be derived from the pool rather 
than directly from the handler receiving the milk. 


““The seasonal pattern of milk production in the 
nearby area is more uniform throughout the year than 
for the milkshed as a whole, and thus is a possible 
basis for location differentials payable out of the pool. 
However, because of the existence of considerable vari- 
ation in the seasonal pattern of production among in- 
dividual producers in all sections of the milkshed, it 
was proposed that a base rating plan be adopted as a 


* Citations in this brief to ‘‘Refs.’’ are to the references contained in the 
two volume Compilation of excerpts from the Record agreed upon by the 
partics. 


lt 


more equitable plan of apportioning returns to pro- 
dueers to compensate for uniform seasonal produc- 


tien.” 


The Sevretary then went on to explain the reason for 
a nearby differential in the Order. Much of the Appel- 
lants* argument in opposition to the differential is based 
on the assumption that milk from nearby farms has no 
extra value: that the differential can be justified only as a 
difference in transportation costs and that, since these 
were realigned in 1957, there was no necessity for the 

here in question, However, the Secretary 

at milk from nearby producers has a higher value 

not attributable to transportation costs alone. The 

for the nearby differential in question is found in 

the following excerpt from the Secretary's decision which 
follows the above quotation: 


~*Historically, the percentage of the milk produced 
nearest to metropolitan New York-New Jersey which 


is used for Tuid purposes is higher than the percentage 
of more distant production which is used in fluid form. 
Over 92 percent of the milk received in 1956 at pool 
plants within 125 miles was for fluid use. Nearby pro- 
ducers have been able to get a price higher in relation 
to more distant producers than can be accounted for 
by the advantage in the cost of transportation to 
market, When milk is pooled on a marketwide basis, 
the nearby producer is paid on the basis of the average 
zation Of all milk in the milkshed rather than ac- 
to the utilization of his milk. Together with 
: zation, however, he obtains the benefit of an 
-stablished Class I price which may be higher than in 
the absence of regulation, and is protected to some 
extent from the loss of a market because of competi- 
tion of cheap milk from more distant sources. The 
distant producer also benefits from an established 
ss I price, and in addition gains a larger share of 

he fluid market than is likely without equalization. 


“‘In order to provide benefits of more nearly equal 
value both to nearby and distant producers, some form 
y Pp , 
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of special location differemtial is needed, the effect of 
which is to give the nearby producer a somewhat 
greater share of the high-priced Class 1-A milk than 
he would obtain through marketwide pooling without 
such a differential, but a smaller share than he would 


be expected to obtain under an order with handler 
pools, 


‘“‘The share of the fluid market that the nearby pro- 
ducer gives up through marketwide pooling depends 
not only on how his milk is actually used, but also 
upon the fluid utilization of all milk in the pool. If fluid 
milk utilization in the marketwide pool is high the 
nearby producer is giving up little through marketwide 
pooling. If, on the other hand, the fluid utilization is 
low, the nearby producer is contributing a considerable 
amount of the fluid market for the benefit of the entire 
pool. Accordingly, location differentials constituting 
an equalization adjustment payable to nearby pro- 
ducers should be at rates varying inversely with the 
percentage of Class I muk in the pool.’’ (22 F.R. 4213- 
4214, emphasis added.) 


It is self-evident that if the Secretary possesses the 
authority under the Act to prescribe a fixed nearby differ- 
ential (as he does under the Rock Royal and Green Valley 
decisions) he must possess the authority to make reasonable 
adjustments to the differential where circumstances which 
warrant the differential are subject to change. As found 
by the Secretary, the share of the fluid market which the 
nearby producer loses through pooling depends to some 
extent on the fluid utilization of all pooled milk for the 
marketing area. It is only logical that the Order should 
contain the scale found in Paragraph (3) of § 1002.71(b) 
to reduce and even eliminate the differential when the 
reason for it no longer exists. Rather than complain of 
this feature of the Order, the Appellants should welcome 
the protection which it affords, 


Tt is true that the primary purpose of §S8e(5)(B) is to 
provide for the payment to producers of a uniform blended 
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price irrespective of the particular use made of a pro- 
ducer’s milk to avoid the inequities which might arise if 
the price each producer received depended upon the use 
the handler might ae to make of his milk. Stark v. 
ne tekard, 321 U.S. 288, 295 (1944). The incorporation of 
rulization factor in the Order does not violate the 
peri The Act requires uniformity in the blend price 
irrespective of the use **by the individual handler to whom 
it is delivered.’ (Act $8e(5)(B)) We submit that in the 
application of the Order the particular use to which @ pro- 
ducers milk is put by the individual handler has no bearing 
on the amount of the nearby differential to which he is 
entitled. Under the table in Paragraph (3) of § 1002.71(b) 
of the Order the amount of the differential varies inversely 
with the are-age utilization of all milk in the pool, but it is 
not affected in any way by the particular use of milk from 
a producer. For example, if the average fluid utilization 
of ali milk in the pool is less than 45%, the nearby differen- 
ial to a producer in the 1-50 mile zone is 64¢ per hundred- 
The differential is at its highest under these cir- 
cumstances, because, as found by the Secretary, the nearby 
producer is ‘‘contributing a considerable amount of the fluid 
market for the benefit of the entire pool’’. (22 F.R. 4214) 
On the other hand, if the percentage of fluid utilization of 
all pool milk is 80% or over, the nearby differential disap- 
pears entirely. This is logical since under these circum- 
stances the nearby producer is giving up little for the 
benefit of the entire pool. 


Thus, under a given percentage of fluid utilization of total 
pool milk, the nearby differential is fixed according to 
nearness to market and a producer in a given zone will be 
entitled to a higher differential than a more distant pro- 
ducer. It makes no difference so far as the producer is 
concerned whether his milk is sold by the handler in fluid 
form or for manufacturing purposes. 


Nor does the utilization of the producer’s milk affect the 
nearby differential through the operation of Paragraph (6) 
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of § 1002.71(b) of the Order. Here, the determinant is the 
relative volume of milk subject to the nearby differential 
when compared with the total fluid utilization of all of the 
milk in the pool, This provision was incorporated to pre- 
vent the nearby producers from increasing their production 
and obtaining higher differential payments. In short, this 
provision is also for the benefit of the more distant pro- 
ducers such as the Appellants. It is a logical safeguard, the 
justification for which is clearly set forth in the following 
excerpt from the Secretary’s decision: 


“Tf nearby producers increase their production in 
relation to the volume of Class I-A milk in the pool, 
they will be contributing to a lower percentage of 
fluid utilization for the pool as a whole. In order that 
they may not become eligible for higher differentials 
solely because of their own increased production, pro- 
vision should be made for an automatic reduction in 
the rates in the event that the volume of milk subject 
to the nearby differential increases in relation to total 
Class I-A milk in the pool. The determination as to 
whether production of milk to which the nearby dif- 
ferential applies has increased in relation to total 
Class I-A sales should be made, for the first time 
following the thirteenth month (and in similar fashion 
each month thereafter) for which the amended order 
for the expanded area is in effect, by calculating the 
difference between the ratios of (1) production of 
nearby milk to Class I-A sales in the first 12 months, 
and (2) production of nearby milk to Class I-A sales in 
the most recent 12-month period. Then the nearby 
differential rates should be reduced 10 percent for each 
point by which the latter ratio exceeds the former.”’ 
(22 FLR, 4214) 


(2) The Record Supports the Regulation. 


The District Court found that there was ‘‘ample evidence 
in the record on which the Secretary could act ..."? (Ap- 
pellants’ Brief, Appendix p. 58) This finding is clearly 
supported by the record of the hearings before the 
Secretary. 
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The Report of the New York Milkshed Committee, Janu- 
ary 1944 (Ref. = 31) contains the highlights of the history 
of differential payments in the New York market from the 
beginning of the century, many years prior to the promul- 
gation of the Order. The Report shows that some form 
of ditferential existed in the ‘tearly 1900's’? when Bordens 
established a long haul price beyond 100 miles from New 
York at 10¢ per hundredweight below the short haul price 
and location and transportation differentials existed in 
some form until 1938 when the Order became effective. The 
nearby differential required under the Order as made effec- 
tive September 1, 1938, was but a continuation of the exist- 
ing market practice. (Ref. = 31, p. 19) 


The table included in the brief of the Appellee sets forth 
naterial compiled from Exhibits 13 and 14 of the promul- 
gation hearing. The figures show that over a period of 
fifteen years between 1940 and 1955 the percentage of fluid 
utilization of milk from producers near the marketing 
area was considerably higher than the percentage of fluid 
utilization of the pool as a whole. Information comparing 
average prices for milk under the Order with average 
prices paid to farmers in Upstate New York marketing 
areas was before the Secretary (Ref. = 34). Testimony 
was given to the effect that the nearby differential was 
based in part on the fact of higher fluid utilization of the 
milk from nearby producers and that the differential should 
decrease as the total fluid utilization of all milk in the 
pool increases. (Ref. = 24, p. 12714; Ref. + 25, pp. 12973, 
12977, 14611; Ref. 227, p. 15019) 


The Secretary also had before him ample evidence of 
the high percentage of fluid utilization of milk from pro- 
ducers in Northern New Jersey for the years 1940 to 1955, 
many years prior to the extension of the Order to Northern 
New Jersey. (Ref. £37) Voluminous tables were re- 
ceived in evidence showing that during the 15-year period 
1949 to 1954 premiums over the prices under the Order 


19 


were paid for milk from New Jersey producers not subject 
to regulation under the Order and that such premiums were 
over and above any difference in transportation costs. 
(Refs. + 30, #32, +33, and + 36)* 


There is no question but what there was an abundance 
of evidence adduced from the voluminous hearings held by 
the Secretary in promulgation of the order amendments. 
Nor can it be said that the District Court erred in holding 
that there was sufficient evidence on which the Secretary 
could base his findings or that it erred in refusing to sub- 
stitute its judgment for that of the Secretary. Never- 
theless, the Appellants would disregard this evidence 
because it was gathered under regulated market conditions. 
If this is a valid objection, it is submitted that the Secretary 
would never be justified in amending a milk order since, 
obviously, all of his findings would be based upon facts 
existing under regulated market conditions. While Appel- 
lants protest the lack of evidence under a “free market’’ 
there is no suggestion as to how such evidence could pos- 
sibly be developed. 


It is submitted that the District Court could not disregard 
the statistics set forth in the record as requested by Appel- 
lants. The issue before the lower Court was whether or 
not the contested provisions of the Order were in accord- 
ance with law. In resolving this issue the Court below was 
compelled to a review of the record of the administrative 


“It is relevant to point out here that the original notice of hearing was 
for two separate orders, a new order for New Jersey and an amended order 
for New York. Each was to contain a nearby differential (21 F.R. 3540: 
21 PLR. 3568; 21 F.R. 3575). In addition, a base rating plan was proposed, 
ono of the purposes of which was to meet the problem of seasonality of 
production—also one of the objectives of the nearby differential. (Ref. +20, 
p. 417; Ref. #27, p. 15003; Ref. #31, P. 20) Since the base rating plan 
was not adopted (22 F.R. 3340 and 22 F.R. 4217) the testimony and other 
evidence which was opposed to the nearby differential because the problem 
would be taken care of by the base rating plan cannot be construed as adverse 
to the nearby differential finally adopted. On the contrary, it is recognition 
of the need of a nearby differential, absent the base rating plan, 
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proceedings and in fact could not disregard it. Wawa 
Dairy Farms v. Wickard, 149 F. 2d S60 (C.A. 3, 1945); 
Pearce ¥. Freeman, 238 F. Supp. 947 (D.C. ELD. La., 1965). 


In the final analysis, the Appellants’ objection to the 
evidence merely means that they disagree with the conclu- 
sions reached by the Secretary. In asking the District 
Court to disregard the evidence, Appellants were in effect 
asking the District Court to substitute its judgment for 
that of the Secretary. The District Court quite properly 
refused to do so. It is well settled that where Congress 
has entrusted the responsibility of making determinations 
to the expertise of an administrative agency, the courts 
will not substitute their judgment for that of the adminis- 
trative body merely because the court might reach a differ- 
ent conclusion. Securities and Exchange Commission V. 
Chenery Corporation, et al., 318 U.S. 80 (1943); Norton v. 
Warner Co., 321 U.S. 565 (1944). 


(3) The Secretary Has Discretion as to the Most Appropriate 
Form of the Regulation. 


The Appellants’ objection, simply stated, goes merely to 
the form of the nearby differential provisions of 
$ 1002.71(b) of the Order as promulgated by the Secretary 
in 1957. The Secretary was not bound by the particular 
form of regulation previously upheld in Rock Royal and 
Green Valley. Indeed, the Act directs the Secretary to 
issue ‘‘and from time to time amend”’ orders contemplated 
by the Act. (Act, €8c(1)) Obviously, marketing condi- 
tions will change from time to time and these factors 
must be taken into account and orders changed accordingly. 


The particular form of the Order which will best meet 
the problem and provide orderly marketing conditions as 
required by the Act is within the Secretary’s discretion. 
In the regulation of an industry ‘so eccentric that economic 
controls have been found at once necessary and difficult’’ 
(Hood & Sons v. DuMond, 336 US. 525, 529 (1949)), much 
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discretion must of necessity be left to the administrator. 
“The background and the legislative history of this legis- 
lation leave no doubt that Congress gave the Secretary 
broad discretion in its administration.’? Queensboro Farm 
Products v. Wickard, supra. Provisions of a milk order 
“are largely matters of administrative discretion’, Stark 
v. Wickard, supra. See also, Bailey Farm Dairy Co. v. 
Anderson, 157 F. 2d 87, 94 (C.A. 8, 1946), cert. den. 329 
U.S. 788; Grant v. Benson, 97 App. D.C. 191, 229 F. 2d 765, 
(1955), cert. den. 350 U.S. 1015. Experts may disagree on 
the desirability of one formula over another but the test is 
whether the Secretary stayed within allowable limits in the 
use of the particular regulation he prescribed. Mitchell v. 
Budd, 350 U.S. 473, 480 (1956) ; United States v. Mills, 315 
F. 2d $28, 838 (C.A. 4, 1963). We submit that the particular 
means selected by the Secretary to carry out the provisions 
of the Act is a matter within his expertise as administrator 
of the Act. Secretary of Agriculture v. Central Roig Co., 
338 U.S. 604, 613-614 (1950). 


(4) The Secretary Has Not Acted Arbitrarily. 


The provisions of the Order relevant to this action were 
promulgated by the Secretary after hearings pursuant to 
notice of proposed amendment to the Order (21 F.R. 3537), 
and supplemental notice of hearing (22 F.R. 1219). The 
supplemental notice set forth the proposals for amendment 
of the nearby differential to relate the nearby differential 
to distance beginning with the highest rate in the marketing 
area and decreasing to the lowest in the more distant zones 
and relating it also to fluid utilization of all pool milk (22 
F.R. 1220). 


Public hearings were held pursuant to said notices dur- 
ing the period June 18, 1956, to March 29, 1957. The sub- 
ject of nearby differentials, their history and reasons for 
and against them were incorporated in the record. On the 
basis of this extensive record the Secretary on May 11, 1957, 
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issued his tentative decision and invited all interested par- 
tes to fle written exceptions. (22 F.R. 3318) The provi- 
sions of the Order now under review were contained in the 
Secretary's tentative decision (22 F.R. 3336) and briefs 
were fled on both sides of the question (Rets. #6, $7, $8, 
S910 = 11): 


It is apparent that the Order provision in question was 
promulgated in accordance with the procedure required un- 
der § Se(1)(3) and (4) of the Act. Clearly, it cannot be 
said that he acted in an arbitrary manner. 


C. THE CONTESTED PROVISIONS OF THE ORDER ARE 
NOT INVALIDATED BY SECTION 8&(5)(G) OF THE 
ACT. 


The Appellants’ contention that the nearby differential 
provisions of the Order are directly analogous to the com- 
pensatory payment provisions which the Supreme Court of 
the United States declared void in Lehigh Valley Coopera- 
tire Farmers. Inc., et al. v. United States, supra, is un- 
sound. 


The issue in the Lehigh Valley case related to the validity 
of a so-called compensatory payment required with respect 
to “‘outside milk’’, that is, milk brought into the New York- 
New Jersey marketing area from producers located outside 
of the milkshed. The milk subject to the payment was not 
from producers regularly associated with the New York- 
New Jersey market but rather from producers who were 
primarily engaged in supplying other milk market regions. 
Accordingly, the compensatory payment was levied on milk 
not subject to full regulation under the Order. 


In contrast, the Appellants are producers regularly asso- 
ciated with the New York-New Jersey milk marketing area 
and their milk is fully regulated under the Order. There is 
no question here as to barring outside milk from other pro- 
duction areas such as contemplated by Section 8¢(5) (G) of 
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the Act. The decision of the Supreme Court is carefully 
limited and the Court made clear that it was not deciding 
the issue which would be presented if the handlers before 
them were made subject to full regulation under the Order. 
The Court stated (370 U.S. 76, 99): 


“If the Secretary chooses to impose such regulation 
as a consequence of a handler’s introducing any milk 
into a marketing area, the validity of such a provision 
would involve considerations different from those now 
before us. With respect to these petitioners, however, 
and with regard to the regulation here in issue, we con- 
clude that the action of the Seeretary of Agriculture 
exceeded the powers entrusted to him by Congress.”’ 


The Appellants’ objection that the Order ‘‘at least limits 
the marketing of Appellants’ milk’’ (Br. p. 20) is not suffi- 
cient to entitle them to enjoin the enforcement of the Order. 
A limitation as regards milk is not a trade barrier within 
the purview of § 8¢(5)(G) and there is nothing to the con- 
trary in the Lehigh Valley decision. In Lehigh Valley the 
Supreme Court struck down compensatory payments be- 
cause they amounted to a prohibition on outside milk, In 
reaching its decision, the Court set forth a considerable 
amount of legislative history which recognizes that the pro- 
visions of § 8¢e(5)(G) were not intended to prevent the Sec- 
retary from exercising his legitimate price fixing authority. 
This is made clear from the following portions of the Con- 
ference Report explaining § Se(5)(G) as finally enacted: 


‘‘The conference agreement also denies the authorty to 
limit in any manner the marketing in any area of milk 
products (butter, cheese, cream, ete.) produced any- 
where in the United States. The language adopted by 
the conference agreement docs not refer to milk, and 
so does not negative the applicability to milk, for use 
in fluid form or for manufacturing purposes. of the 
provisions of the bill relating to milk such as the pro- 
visions on price fixing, price adjustment, payments for 
milk, etc.” (H. Rept. No. 1757, 74th Cong., Ist Sess., 
p. 21) 
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It may be that Appellants are at an economic disadvan- 

tage as a result of the nearby differential provisions of the 
Order but if such disadvantage does exist, we submit that 
it is not a trade barrier within the purview of § S¢e(5)(G) 
of the Act. The fact that lawful competition may be more 
injurious by reason of Governmental regulation is not suffi- 
cient ground to support the Appellants’ request for an in- 
junction to restrain enforcement of the Order. Hegeman 
Farms C Crnonatoe v. Baldwin, supra; Benson v. Schofield, 
9S App. D.C. 424, 236 F.2d 719 ( (1956); United Milk Pro- 
ducers of New Jersey v. Benson, 96 App. D.C. 227, 225 F.2d 
527 (1955). 


V. CONCLUSION 
The judgment of the District Court should be affirmed. 
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